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ADVERTISING AGENCIES, GRAPHIC ARTISTS, PRINTERS, AND

RELATED ENTERPRISES 1100.00
INTRODUCTION 1101.00
GENERAL 1101.05

This chapter is a guide for determining the sales and use tax liability of persons providing
graphic art services, finished art, and printed matter. These persons include: advertising agencies,
commercial artists, printers, and publishers. The term “commercial artists,” as used herein,
includes commercial photographers, graphic artists and designers:" Se¢ the Glossary of Terms
(Section 1107.00) for definitions of terms that are used throughout thrs chapter

A preliminary review of the business operations is essential to understand what and how tangible
personal property and services are provided and to whom.  This p el1m1nary analysis should
include a tour of the premises to understand the taxpayer’s graph1c arts process, the customer
base, the types of output, and the billing methods. In order to make sound recommendatlons the
auditor must accumulate sufficient data to support 2 reasonable conclus1on or opinion based on
acceptable auditing standards as d1scussed in Chapter 4 Gene1 al Audit Procedures

The application of sales.and use tax- to transact1ons by advertising a"g‘e"'ncies, graphic artists,
printers, and related enterpnses 1s g Verned by the followmg regulations:

e Regulation 1507 Technology Tt ansfer Agreements
e Regulation 1529 l\/Eot1on P1cture f P
e Regulation 1540, A :lvertélsrnggA
e Regulation 1541, Printer_l; and Re

e Regulation 1541.5, Prinfed Sales, l\/le.ssages
e Regulation 1543, Publishers
e Regulation 159;0, Newsp,a‘f)ers and Periodicals

GENERAL STEPSIN THE GRAPHIC DESIGN AND PRINTING PROCESS  1101.10

Understanding the graphic arts process is crucial when determining the correct application of tax
to transfers of tangible personal property and related services. The providers of graphic art
services include advertising agencies, commercial artists, stock shot houses, sketch artists,
illustrators, commercial photographers, copy writers, printers, print brokers, mailing houses,
publishers, color separators and photolabs or colorhouses providing scans and transparencies.
The consumers of graphic art services include advertising agencies acting as agents of their
clients, businesses that use forms or business cards, event producers, and other end users of the
tangible personal property.
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The steps in the graphic design and printing process may include:

Concept/Design/Preliminary Art — Phase 1

1.

2.

Preparation of Finished Art and Special Prlntlng Aids— Phase 2
6.

Printing — Phase 3
9.

10. Distribution.

Conceptual development, design, ideas, sketches;

Obtaining or preparing transparencies, stills, scans, stock shots, photo shoots, illustrations;

Art and idea development, sometimes along several lines of thought presented in roughs or
comprehensives (“comps”), involving various approval stages, narrowing to one or more

developed ideas;

Writing of copy;

Approval of desired ideas and development with higher resolut10 comps, eventually leading

to finished art;

Preparatmn of finished art (generally prov1ded 1n the form of %electrcfnic media, if not,

required, called “dir

Printing (may :inclu

Preparation of plates (sometlmes dlgltal plates are. used for which no separations are

ect- to plate

de such ite

catalogs, postets, in

striictions, fc

y with pr()z‘-gfvgl?f;f

1etimes with a proof);

);

ms ds brochures, business cards, books, magazines, flyers,
rins, containers, banners, shirt silk-screening, etc); and
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Graphic Design and Printing Process

] Finished Art and ..
Concept and Design Special Printing Aids Printing
(Phase 1) (Phase 2) (Phase 3)

Concept/
Design Digital Prepress|
Development Finished Art or Special - Printing
and Printing Aids
Preliminary (Color Separations,
Art Plates, Dies)

. /] Low and High
'|  Resolution
Scans

N B )

IDENTIFYING THE NATURE OF TAXPAYER’S BUSINESS AND STATUS AS AGENT
OR RETAILER 1101.15

Auditors need to: identity th,é nature of the taxpayer’s business prior to determining the
application of tax to the taxpayer’s transactions. Auditors need to determine if advertising
agencies and commercial.artists are providing design services, preliminary art, finished art, or
other tangible personal property. Prior to determining the application of tax to an advertising
agency, it is important to determine if the advertising agency is purchasing as an agent on behalf
of its client or if the advertising agency is acting as a retailer and purchasing on its own behalf
(see Section 1104.10).

The following flowcharts apply to advertising agencies and commercial artists acting as retailers
of tangible personal property.
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C

Identifying the Nature of the Taxpayer's Business

)

Does
the taxpayer provide
only conceptual design
services along with
preliminary art?
Section 1103.10

Is title
or permanent
possession of the
preliminary
art being
transferred?

Yes

No

No Preliminary art is
incidental to the

service and tax
does not apply.

Does the
taxpayer sell

No personal property
finished art?

(Section 1103.20).

Yes

See flowchart on
retail sales of
finished art on the
next page and
Section 1103.15.

Does the

sale of finished {
art qualify as a technology
ransfer agreement (TTA)?
Section 1103.40 !

Tax applies to the
value of the finished art
transferred using one
of the three
computational methods
(Section 1103.40).

Is the transfer
temporary and on
computer media?

Yes

Transfer of finished art is
de minimis and the transfer is not
a taxable sale. Tax is due on
consumable supplies.

See sales of other tangible E

Yes

Tax applies to
the entire selling price
on the contract or
sales invoice.
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Retail Sales of Finished Art (Not Qualifying as a TTA)

Is the finished
art transferred

electronically or by
"load and leave"
method'?

Sale is an intangible
transfer and is not
subject to tax.

Yes

Is there
a taxable transfer
of preliminary
art?

Tax applies to the entire \*
charge for conceptual
design and finished art.

Yes

No

Is the
finished art
separately stated on

the invoice?

Tax applies to the
stated price for the

Yes
finished art.

Calculate taxable
measure based on the
formula for sales of
other tangible personal
property
(Section 1103.20)

Is there a i
combined charge
for only conceptual
design services &
~_finished art?

Yes

Calculate taxable
measure on an

actual basis
(Section 1103.15)

Alternatively

Rebuttably presumed
that tax applies to 25%
of the combined charge

(assuming no taxable

preliminary art).

'See Section 1103.15, paragraph titled, "Transfers of Finished Art in Intangible Form."
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TYPES OF RECORDS

GENERAL
The type of records maintained by

1102.00
1102.05

persons engaged in the graphic arts and printing industries

varies depending on the tangible personal property or service provided. Generally, the records
include the items described in Sections 1102.10 to 1102.15.

SUMMARY RECORDS

1102.10

The summary records should include a general ledger with supportlng sales and purchase
journals. The taxpayer should be able to provide an audit trail-from the sales tax worksheets to
the summary records. These summary records should also pr0V1de an audlt trail to the

supporting source documents.

SOURCE DOCUMENTS

1102.15

Depending on the nature of the business, the supportlng docmmentatiorél for:the sales journal and

purchase journal may include the following 1tems

1. Job/Customer folders (usually ma1nta1ned by customer name or job number)

2. Contracts/Master . agreements (descrrbe nature of the job, a:knowledge any title clauses,

indicate items purchased and: any apphcable fees)

3. Bid sheets (showing estlmated c

osts, Vendors quantltles and profit).

4. Written work orders (deﬁne;the work to be done the customer, the intent, and the final

product).

5. Written change orders (Outsrde t

he seope of original contract/agreement).

6. Purchase orders from customers/chents

7. Purchase orders t(’)_'__.n--Vendors,

purchase invoices from vendors (for artwork, scans,

photographic images, props, and services including independent contractors).

8. Delivery receipts (shipping documentation).

9. Copies of preliminary artwork (comps, sketches, etc.).

10. Copies of finished art.

11. Copies of correspondence (e-mails, letters, etc.).

12. Sales invoices (may be lump-sum billed, itemized, or combination thereof).
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HOW TAX APPLIES TO ADVERTISING AGENCIES AND
COMMERCIAL ARTISTS 1103.00

GENERAL 1103.05

This section applies to advertising agencies, commercial artists, and other persons operating in
these capacities. Advertising agencies are persons who design and implement advertising
campaigns for purposes of advertising the goods, services, or ideas of their clients. Commercial
artists are persons who provide services and tangible personal property to their clients for use in
their clients’ advertising campaigns or for other commercial purposes. Commer01al artists can
include commercial photographers, graphic artists, graphic de51gners prmters publishers, and
others who provide these types of services. ; P -

PRELIMINARY ART - CONCEPTUAL DESIGN SERVICES 1103.10

“Conceptual design services” are services performed to convey 1deas 'concepts messages, etc.,

prior to entering into a contract or obtaining approval-for- finished art, that generally result in the
creation and development of preliminary designs- (prehmmaly art). Prehmmary art is tangible
personal property prepared solely for the purpose of demonstrating an idea, concept, look, or
message for acceptance by the client prior to the preparatlon of ﬁmshed art. Examples of

preliminary art include.roughs, Vlsuahzatlons drawmgs sketches, renderlngs illustrations,
layouts, comprehenswes photographs negatlves transparencies, prints, copies, chromatics,
stats, logotypes, scans, lasergraphics, visual prototypes and electronic imagery. Preliminary art

does not include items ysed: to produce ﬁnlshed art (1 e,, 1ntermed1ate production aids).

2 ¢

Charges for conceptual desiggn serwces should be.- 1dent1ﬁed as “design charges,” “preliminary
art,” “concept development,” or anather §des1gnat10n that clearly indicates that the charges are for
the development and creation of preliminary designs, not finished art.

Note: If the client is in.the mo’hon p'icture industry, see Section 1105.10 pertaining to “creative
art services.”

Tax does not apply to_..ehéfges for conceptual design services/preliminary art unless:

(a) The master agfeement or other contract provides that the advertising agency or commercial
artist will pass title or the right to permanent possession of the preliminary designs (artwork)
in tangible form, such as on electronic media or hard copy, or

(b) Permanent possession of the artwork in tangible form is actually transferred to the client.

When charges for conceptual design services/preliminary art are not subject to tax, the taxpayer
must pay tax measured by the purchase price of the tangible personal property developed and
used to produce the preliminary designs. This includes preliminary production aids used in the
creation of the designs such as artwork, illustrations, photographic images, photo engravings, and
other similar materials purchased from third parties and used to produce preliminary art. Aids
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used in the production of preliminary art are not presumed sold to the client prior to use, as is the
case with intermediate production aids. If the advertising agency or commercial artist chooses to
sell the preliminary production aids to the client prior to use, the contract or sales agreement
must include a specific title transfer clause transferring title to the aids to the client prior to use.
When this is the case, the advertising agency or commercial artist should separately itemize the
taxable, retail sale of the preliminary production aids from their charges for the nontaxable
conceptual design services.

In the event the master agreement or other contract provides that the client is to receive title to or
permanent possession of the preliminary designs in tangible form, the .entire charge for the
conceptual design services/preliminary art is subject to tax. The measure of tax is not limited to
merely the value of the tangible personal property transferred but. also 1ncludes the charge for the
conceptual design services. Similar language in an agreement or: contract that effectively
transfers title or permanent possession to the client of all materlal produced during the life of
such agreement or contract will also make any charges for .~Conceptual des1gn
services/preliminary art subject to tax. It is important to note, however a contract provision
providing that the “concepts” embodied in the preliminary art are not to be used for other clients
does not constitute the transfer of title to the preliminaty, art to the chent Nor does a contract
provision that the creator of the preliminary art retains perma nent possessmn of the preliminary
art, in tangible form, constitute a sale of the prelimlnary art : ‘

In the case where the agreement or. contract s srlent as to the transfer of title or permanent
possession of prehmmary art, but the taxpayer has neverthe1e<s transferred permanent possession
of the preliminary art in tanglble form, the charge for the prehrn‘ihary art transferred is subject to
tax. Generally, transfers of. permanent possession_ oan be.evidenced by a subsequent invoice or
billing for the preliminary art or other documentatlon that supports a permanent transfer. Since
numerous stages can be 1nvolved in the creation of prehmlnary art and various design concepts
may be developed, permanent possessmn of an'y"of the preliminary designs or enhancements can
occur during any stage in the approval process. As such, documentation that details all stages of
the preliminary art development process and the designs created should be reviewed by the

auditor.

Note: When numerous preliminary designs are created and only some are transferred to the client
in tangible form, angl..-permanently retained (for example 10 out of 20 preliminary designs under
one contract) theén a portion (e.g., 50%) of the charge for the conceptual design
services/preliminary design rather than the entire charge, is includable in taxable gross receipts.
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Example 1:

A commercial artist is hired to provide ideas and designs for a company logo. The preliminary
art is not permanently transferred to the client. The commercial artist bills the following based

on a flat fee or an hourly basis:

Preliminary Art — 8 concepts and layouts
Tax

Total Invoice

$1.000.00

$1,000.00
0.00

This is a charge for conceptual design services only. The prehmmary art is

to the service and not subject to tax.

Example 2:

The same commercial artist in Example 1 1temlzes the charge¢ as fi

ollovévs:

coénsidered incidental

Design of Company Logo

Prehmlnary Att Fee
Tax

Total Invoice |

$ 750.00
250.00
0.00

$1,000.00

The commercial artist is prov1d1ng onéeptudl‘"dééign services only.

Regardless of the type of

billing, the preliminary art 1s c0n51d =red§incidental to the service and not subject to tax.

Example 3:

The same facts as Examp_le’"l, except that the commercial artist permanently transfers two of the
eight preliminary desigtis since the client wanted to retain possession of two of the designs. The
preliminary designs permanently transferred represent 25% (two of eight) of the total preliminary
designs provided. In this case, the commercial artist bills the following:

Preliminary Art — 8 concepts and layouts
Tax on $250 @ 7.75% (2 concepts transferred)

Total Invoice

$1,000.00
19.37

$1,019.37
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If all the concepts were permanently transferred, the full $1,000 charge would be subject to tax.
On the other hand, if the preliminary art is transferred electronically, the full $1,000 charge
would be nontaxable regardless of the number of designs permanently transferred.

FINISHED ART — TANGIBLE AND INTANGIBLE 1103.15

Transfers of Finished Art in Tangible Form. Finished art is the final artwork used for
reproduction by photomechanical or other processes, or used for display. It includes electronic
artwork, illustrations (e.g., drawings, diagrams, halftones, or color 1mages) photographic
images, sculptures, paintings, hand lettering, etc. 4

Charges for the electronic or manual preparation of finished art. transferred in tangible form for
reproduction, display, or other such purposes are subject to tax. Except in the case of a written
technology transfer agreement, the measure of tax includes all charges for any rights sold with
the finished art (e.g., copyrights or distribution and productron rlghts) (See Section 1103.40 for
a discussion of technology transfer agreements.) ; L

Note: The following discussions regarding the value-of ﬁnlshed art are based on the assumption
that title to or permanent possesswn of the prehmrnary de51gn> is not transferred to the customer.
If title or permanent possession of the prehmmary designs ‘is transférred to the client, or the
services are otherwise subject to tax, see Sectlon 1103.10. The drscussmns also pertain to

advertising agencies and- commer01a1 artlsts as. retaﬂers If the advertlslng agency is acting as an
agent, see Section 1104 10. : S -

(a) Calculating the Value of leshed Art When the advertlsmg agency or commercial artist
itemizes the charges to its chent for both conceptual design services and finished art, only the
separately stated charges for fini shed art, that are verified to be reasonable, are subject to tax.

The separately stated conceptila] desrgn charges are not subject to tax.

When the advertrsrng agency or’ commercral artist bills a combined charge for both
conceptual design sefvices (i.e. prehmlnary designs) and finished art, the retail value of the
finished art may be calcnlated on an actual basis by adding the following:

e Cost of direct }_abt’ir (see Glossary, Section 1107.00);

e Cost of purchased items becoming an ingredient or component part of finished
art;

e Cost of any intermediate production aids;

e A reasonable mark up based on taxpayer’s operations; and

e Taxable reproduction rights (rights to reproduce but not sell).

The difference between this amount and the total charge is presumed to be a nontaxable
charge for conceptual design services.
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(b) Lump Sum Billing — 75/25 Presumption. If the preceding calculation is not practical, an
alternative reporting method is allowed for lump-sum billings that include only charges for
conceptual design services and finished art. In this case, it is rebuttably presumed that 75
percent of the total charge is for nontaxable conceptual design services and the remaining 25
percent is the measure of tax on the retail sale of finished art. In theory, this should yield the
same taxable measure as under the actual basis method.

Auditors should verify that the lump-sum billing does not also include other charges (e.g.,
printed matter) or that amounts assumed to be included in the lump-sum billing are not
invoiced separately (e.g., a separate billing for the associated taxable reproductlon rights). If
any other charges are included in the lump-sum billing, the. taxable measure of the finished
art must be computed by using the actual basis method. (See Sectlon 1103 20, Sales of Other
Tangible Personal Property.) P ;

If the sales price paid by the advertising agency or commércial artist for items procured from
the third parties, such as the finished art (or compbnent p:di”t:s) and any intermediate
production aids or special printing aids sold to the ¢lient for that comblned charge is more
than 25 percent of the combined charge to the client, the measure of tax’ is the sales price of
the tangible personal property to the advertlslng agency or. commercial aI'tl':St

Note: Since an advertlsi‘ng” agency- may act n both capa01t1es as a retailer and an agent on the
same job, any costs incurred by the advemsmg agency acting in the capacity of an agent
would not be 1nc1udedm1n the 75/25 percent calculation. Also, the lump sum billing method
allows the advertising * agen01e> and commer01al artists an alternative to allocating time
(services) between preliminary art and finished art. “The tax due on the sale of the finished art
must be reported for the refportmg perlod n- ‘which the sale of the finished art occurs.
Generally, the sale of the finished art occuré“hpon actual delivery of the art to the client or his
or her representative unless the conttact provides that title passes sooner. If the deliverables
(finished art) are trag-éferr_éd in .more than one reporting period, tax must be properly
allocated and reported for eﬁch reporting period in which the sale occurs.

Example 1:
A commercial artist is-hired to design and produce a corporate logo. The client does not receive
title to or permanent possession of any preliminary art. The finished art is delivered to the client
in tangible form. The commercial artist bills the following:

Design of Corporate Logo:
Concept Development $2,000.00
Finished Art 350.00
Tax on $350 @ 7.75% 27.12

Total Invoice $2,377.12
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This is an itemized charge to the client for both conceptual design services and finished art. The
separately stated charge for finished art is subject to tax.

Example 2:
An advertising agency is hired to design and produce a corporate logo. The advertising agency
does not transfer title to or permanent possession of the preliminary art.

Concept, design, development of logo $2,500.00
Tax on $625 @ 7.75% (25% of $2,500) ‘. 48.44
Total Invoice 7 8254844

This is a lump-sum billing that includes only charges for conceptual demgfn and finished art
(logo). As an alternative to computing the taxable measure on an, actual basis, it is rebuttably
presumed that 25% of the combined charge is the measure of tax on the retail sale of finished art.
If the advertising agency also transferred title to the prehmmary art, the measure of tax would be
the full $2,500 with no deduction for nontaxable conceptual design’ SCI'\{ICGS

Example 3: 3 :
An advertising agency or commercial artlst des1gns a corporate logo, provides the finished art,
and invoices the followmg ~~~~~~~~~~ S

Design of Co'r'porate Log&;
Conceptual development, account management, and final art $ 3,000.00

This is a sample of when thé taxéab]e mé:asuré‘*-n.ee‘i{é to be computed on an actual basis method,
since other charges are 1ncluded in the lump-sum charge. The value of the finished art must be
calculated by adding the components 1n Section 1103.15(a).

Purchasing Tangible Personal Property for Resale. An advertising agency or commercial
artist may purchase tangible’ personal property for resale when such tangible personal property is
physically incorporate_gl—»-i‘ﬁto the finished art being sold or leased. Tangible personal property
may also be purchased for resale when there is a specific title clause transferring title prior to use
by the advertising agency or commercial artist. All other tangible personal property used to
create the finished art and otherwise consumed during the creation of the finished art is subject to
tax at the time of purchase. When the applicable tax due on the purchase is use tax, the
advertising agency or commercial artist must pay such tax to the retailer or self-report the tax to
the Board.

Transfers of Finished Art in Intangible Form. Transfers of finished art by electronic means
(such as by modem or over the Internet) are not subject to tax. The taxpayer should retain
documentation that transfers were made electronically. Documentation to support the electronic
transfer may include language in contracts, purchase orders, or sales invoices. Also, transfers of
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artwork in a “load and leave” situation are not subject to tax. In a nontaxable “load and leave”
transaction, the client does not receive temporary or permanent possession or control of any
tangible personal property, such as a CD. The advertising agency or the commercial artist must
load the artwork on the client’s computer and leave with the CD, without giving the client
control of the CD containing the artwork.

For “load and leave” transfers, auditors should verify that the advertising agency or commercial
artist has a written statement signed, at the time of loading, by the client and the person who
loaded the electronic artwork into the client’s computer. The following or 31m11ar language will
suffice:

“This electronic artwork was loaded into the computer of: [client s name] by
[advertising agency’s or commercial artist’s name], and [advertlsmg agency or
commercial artist’s name] did not transfer any tanglble personal property
contalmng the artwork, such as electronic media or ha' ‘Gopies, to [client’s
name].”

When there is no timely, completed statement, the advg_rtlslng agency : or commercial artist must
provide other documentary evidence establishing . that control or pOSSess1on of the artwork, in
tangible form, was not transferred to the client orits representa‘uve When artwork is transferred
electronically, the advertising agent or commiercial ‘artist is considered to-be transferring an
intangible and, as such, 1s the consume of all m terlals used to create and-¢lectronically transfer

the finished art.

SALES OF OTHER 'IANGIBLE PElisoNAL PROPERTY 1103.20
Tax applies to the total charge fqr the retall sale of tanglble personal property by an advertising

agency or commercial artist. The 75/25 presﬁmphon discussed in Section 1103.15 does not
apply when the lump sum cha‘fge 1nc..1udes anything other than finished art and conceptual
services. If any other tinglble pers onal property is sold for the lump sum price (with or without
finished art) or any other services are provided for the lump sum charge (with or without
conceptual services), then phe actual basis method in Regulation 1540(b)(3) must be applied.
Thus, if an advertising '_,_a-g"éncy or commercial artist combines charges for nontaxable services
such as media pla :gméht with charges for tangible personal property for which the advertising
agency or commercial artist is the retailer (e.g., finished art, or printing, or both), the measure of
tax on that retail sale of property includes the following:

1. Direct labor (see Glossary, Section 1107.00);
2. Cost of purchased items that become an ingredient or component part of the property;
3. Cost of intermediate production aids and special printing aids (see Glossary); and

4. A reasonable markup based on the taxpayer’s operations.



Page 14 of 57
Advertising Agencies, Graphic Artists, Printers, and Related Enterprises

Other charges such as commissions and fees exclusively related to the production or fabrication
of the tangible personal property are part of the direct labor and must be included in the measure
of tax. Charges for creative processes such as concept development are nontaxable and are
excluded from the taxable measure.

Auditors should examine available records such as work orders and sales invoices to determine
which charges are exclusively related to the production of the tangible personal property and
include them in the measure of tax.

INTERMEDIATE PRODUCTION AIDS 1103.25

Intermediate productlon aids include items such as artwork, 1llustrat10ns photographic images,
photo engravings, and other similar materials used to produce’ special printing aids or finished
art. Intermediate production aids do not include items used to produce preliminary designs/art.
These items are used prior to a contract or approval for the productmn of finished art and are not
presumed sold to the client prior to use. :

When an advertising agency acting as a retailer or-a (:ommermalE artist uses intermediate
production aids in the creation of finished art, the provision$ of Regulatlon 1541 applicable to
special printing aids apply. (See Section 1103 30, Special Printing Alds) As provided by
Regulation 1541, it is rebuttably presumed’ that the/ 1ntermedlate ploductlon aids are resold to the

customer, prior to any use, along with“the sale of the finished art. This'is true irrespective of
whether the advertlsmg agency:or commerc1al artlst itemizes the charge for the intermediate
production aids. {'As such, the a:lvertlslng agency or cornm'ercial artist may purchase the

intermediate production-aids for resale, by i 1ssu1ng a tlmely resale certificate to its vendors for
any intermediate production .Ea1ds yvhlch w111 be used solely in the production of finished art.

However, when the advertgisings ageney or "Co'fnmercial artist wishes to retain title to the
intermediate production aids and not sell them to the client prior to use, the contract or sales
invoice must include the followmg or _Su‘bstantially similar statement:

“Intermediate productiq_n‘" aids are not being sold to the customer as part of the sale of the
finished artwork or printing, and the selling price of the finished artwork does not
include the transfer of title to the intermediate production aids.”

When the advertising agency or commercial artist chooses to retain title to the intermediate
production aids, it should not purchase the intermediate production aids for resale. When the
applicable tax due on the purchase is use tax, the advertising agency or commercial artist must
pay such tax to the retailer or self-report the tax to the Board.

Leases of Intermediate Production Aids. For the title transfer presumption discussed above to
apply, however, the advertising agency or commercial artist must obtain title to the intermediate
production aids that will be resold. In the case of leases of tangible personal property, such as a
photograph, the advertising agency or commercial artist cannot transfer title to the leased
property since the advertising agency or commercial artist does not gain title (ownership) to the
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property as a lessee. Therefore, the title passage presumption does not apply and the advertising
agency or commercial artist should not issue a resale certificate when leasing intermediate
production aids and should instead pay the applicable tax due on the amount of the lease
payment. However, if the contract between the advertising agency or commercial artist and its
client has an explicit provision stating that the advertising agency or commercial artist will
sublease such property to the client prior to any use of the leased property, the property can be
purchased (leased) for resale and the sublease to the client will be subject to tax.

SPECIAL PRINTING AIDS 1103.30

Special printing aids are reusable manufacturing aids used by printers in the printing process and
are useful only to a particular customer. Examples of special printing ards include film, screens,
cutting dies, color separations, reusable printing plates and 1ntermed1ate production aids.
Intermediate production aids include items such as artwork, rllustratlons photographrc images,
photo engravings, and other similar materials that are used to produce‘ spec1al ‘printing aids.

Sales of Special Printing Aids in General. A printer is reg"arded as selllng special printing aids
used to produce printed material along with the printer’s sale of the prmted matter unless the
printer explicitly retains title to the special pri’hting "‘aigd‘é by 1nclud1ng the following, or
substantially similar, statement in the contract or sales 1nV01ce: ~ :

1S pa
t Ing

matter, and the selhng prlce of lude the transfer of title to

the prmted matter does nc
the special prmtmg a1ds : N

Often, terms and (ond1t10ns are pre -prihted én the back""'ef the sales invoice. Auditors should

review the pre-prir
aids 1s included on

If the contract or

ited terms and co
such terms and c

sale§ inVoice" for

nditions to see if'a statement retaining title to special printing
ondltlons """"""

the printed matter being sold includes this statement, the
ue a résale certrflcate when purchasing special printing aids for the job. Tax
of the speelal printing aids to the printer, and there is no deduction for the cost
of the special printing ai(_l_s-"‘ih determining the correct measure of tax from the sale of the printed
matter. Accordingly_,-s‘if a printer retains title to the special printing aids and makes a fully
taxable sale of printed matter, the entire charge to the customer is taxable whether or not the
charge for the special printing aids is separately stated.

printer may not iss
applies to the sale

Unless the printer includes the title retention statement discussed above, when it purchases
special printing aids for use in producing printed matter which the printer will sell, the printer is
purchasing the special printing aids for resale. This is true whether the printer separately states a
charge for the special printing aids or not. Accordingly, the printer may issue a resale certificate
when purchasing such special printing aids. If the printer instead pays tax or tax reimbursement
when purchasing the special printing aids that will be resold, the printer may take a tax-paid
purchases resold deduction in accordance with Regulation 1701. See also Section 1106.00,
“Special Reporting Procedures for Printers Regarding Special Printing Aids.”
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Taxable Sales of Printed Matter with Special Printing Aids, Including “Split Sales.” When
a printer makes a fully taxable retail sale of printed matter along with special printing aids, the
entire charge is taxable, whether the charge for the special printing aids is separately stated or
not.

However, the printer may sell special printing aids along with printed matter where a portion of
the sale is taxable and a portion is not taxable. These transactions are known as “split sales” and
tax applies to the sale of the special printing aids as explained below.

If the charge for the special printing aids is separately stated, tax is due on that stated amount as
long as the amount is not less than the sales price of the special prlntlng aids or their components
to the prlnter If the separately stated amount is less than the prmter s cost of the special printing
aids, tax is due on that cost. -

If the charge for the special printing aids is not separately sthted an the taxable portion of the
sale of the printed matter is at least equal to the printer’s cost of. the' spec1al printing aids, the
taxable portion of the sale of printed matter will be_l_reg"a'rded as including the sale of the special
printing aids. Tax is due on the taxable portion of the sale of the printed miatter, and no further
tax is due on account of the sale of the spe(:1a1 prlntlng aids. If the taxable portlon of the sale of

printed matter is less than the printer’s cost of thé spemal pnntmg alds the sale of the special
printing aids will be regard‘ed‘as 1nc1ud1ng the taxable portion of the sale of the printed matter.
Tax is due on the cost of the special prmtlng alds to the prmter and no further tax is due on
account of the taxable portlon of the sale of the prmted matter ihicluded with the special printing

aids.

Sales of Printed Matter alild Sﬁ)e( ial Prmtmg Alds to U.S. Government. When the printer
makes a sale of printed matter to the U.S. Govérnment, the printer’s sale of the printed matter
and the printer’s sale of the 5fspec:_i'al prmt;ng aids are exempt from tax. Tax does not apply to any

portion of the charge.

Sales of Special Printing Ai(‘is along with Other Nontaxable Sales of Printed Matter. When
a printer sells special printing aids along with a nontaxable sale of printed matter, the printer is
making a taxable 1‘et_aﬂ'”éale of the special printing aids unless the special printing aids are sold
for resale (as discussed below). For example, a printer makes an exempt sale of printed matter in
interstate commerce. The printer’s sale of the special printing aids is a taxable retail sale, and
not an exempt sale in interstate commerce, because the printer’s use of the special printing aids
occurs prior to any possible shipment of the special printing aids to the customer. Likewise, this
is true if the sale of the printed matter is a nontaxable sale for resale unless the printer’s customer
actually purchases the special printing aids for resale.

The measure of tax on the printer’s sale of the special printing aids is measured by the printer’s
cost, whether the charge for the special printing aids is included in a lump-sum charge that
includes the printed matter, or the charge for the special printing aids is separately stated (and
without regard to the amount of such separately stated charge). If the printer has paid tax or tax
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reimbursement to the vendor of the special printing aids, no further tax is due. If the printer
collects tax reimbursement from its customer in an amount greater than the tax due on the cost of
the special printing aids to the printer, the difference is excess tax reimbursement pursuant to
Regulation 1700(b).

Sales of Special Printing Aids For Resale. In order for the printer to sell special printing aids
for resale prior to the printer’s use, two requirements must be satisfied:

1. A timely, valid resale certificate for the special printing aids must be obtained and accepted
in good faith. ;

2. There must be a separate statement on the invoice for the speclal prrntmg aids in an amount
of at least the cost to the printer. e

The purchaser of printed matter and special printing aids from a prl_n er may not properly issue a
resale certificate for the special printing aids unless they will, in fact, be resold prior to any use.
Special printing aids cannot be resold prior to use if the purchaser does not have an existing
contract for that resale by the time that the printer uses the special printing aids since the printer
will obviously have used the special printing aids, ori the’ purchaser’s behalf, ‘prior to any resale.
The purchaser may not purchase special prlntmg aids for resale unless that purchaser will, in
fact, resell the special printing aids to someone who' obtalns the right to exercise “dominion and
control” over them. If the-printed matter will be resold to more than.ene purchaser, all the
purchasers cannot exereise dominion and control over-the special printing aids, and that person is

not, in fact, reselling’ the special prmtmg alds to the multlple purgh’asers.

For example: -.: : ; : -
A manufacturer contracts to plirchase 1nstruct1on manuals for products to be sold by the
manufacturer. The printer cannot ac cept a resale cértificate from the manufacturer for the special
printing aids used to produce the instfuction manuals because the manufacturer will not be
reselling the special printing alds to :each purchaser of the instruction manuals.

If the printer sepat ately"'states»-"rhe charge for special printing aids in an amount at least equal to
the printer’s costs, but does-not have a timely, valid resale certificate on file for special printing
aids, the printer may },lse'"'the XYZ letter process to verify that the special printing aids were
resold prior to the prifiter’s use (see “Resale Verification by Means of XYZ Letter” below).

See Exhibit 1, Special Printing Aid Examples 1 through 5.

Print Brokers. Print brokers are intermediaries that contract for the sale of printed matter but
who do not perform the printing. A person may be a printer for some jobs (i.e., perform the
actual printing) and a print broker for others (i.e., purchase the printing from the printer or
another print broker). A print broker may acquire special printing aids from the same person
from whom it purchases the printing, or may obtain the special printing aid from another source.
The print broker could also produce the special printing aid itself. When a print broker acquires
title to special printing aids, it is regarded as reselling the special printing aids to its customer
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prior to any use provided that it has an existing contract with the customer for the sale of the
printed matter and the print broker does not include a statement in its contract or sales invoice, as
discussed above, retaining title to the special printing aids.

Tax applies to a print broker’s sale of printed matter along with special printing aids similar to
the manner tax applies to sales of printed matter and special printing aids by a printer, as
discussed in the prior section titled “Taxable Sales of Printed Matter with Special Printing Aids
Including “Split Sales’.” When a print broker makes a fully taxable retail sale of printed matter
along with special printing aids, the entire charge is taxable, whether the charge for the special
printing aids is separately stated or not. When the print broker makes a split sale, if the charge
for the special printing aids is separately stated, tax is due on that stated’amount as long as the
amount is not less than the sales price of the special printing aids.ot therr components to the print
broker (i.e., the separately stated price of the special printing ‘aids to the prmt broker). If the
separately stated amount is less than the print broker’s cost of the specral prlntlng aids, tax is due
on that cost. ‘ -

If the charge for the special printing aids is not separately stated and the taxable portion of the
sale of the printed matter is at least equal to the prrnt-"broker’s cost of the éspecial printing aids,
the taxable portion of the sale will be regarded as- 'i'hcludiﬁg‘the sale of the’ Special printing aids.
Tax is due on the taxable portlon of the sale of the, printed matter, and no further tax is due on
5./ If the taxable portion of,__the_,sale of printed matter
is less than the print broker’s cost of the specral prmtrng aids, the sale of the special printing aids
will be regarded as 1nc1ud1ng the taxable portron of the sal of the printed matter. Tax is due on
the cost of the spe¢ial printing aids to the’ ‘print, broker ‘and'no fuither tax is due on account of the

taxable portion of the safe of the prmted matter 1ncluded wrth the special printing aids.

Note: Unlike a printer, when a prmt broker makes a retail sale of special printing aids with a
nontaxable sale of printed matter, the taxable riicasure for the sale of the special printing aids is
the separately stated price to the cu >tomer when the separately stated price is at least the cost of
the special printing aids to.the p’ﬁnt broker If the separately stated price to the customer is less
than the cost of the speeial printing aids to the print broker, tax applies to the print broker’s sale
of the special printing aids measured by the printer’s separately stated sale price to the print

broker.

See Exhibit 1, Spee'i't;l Printing Aid Examples 6 through 8.

Leases of Photographs and Illustrations. In order for the automatic title passage rules
discussed above to apply, the printer must actually obtain title to the special printing aid. If the
printer leases rather than purchases photographs or illustrations, the printer cannot pass title to
such property to its customer since it has not acquired title to the property. Therefore, the printer
cannot rely on the title passage presumption in the regulation to issue a resale certificate when
leasing photographs, illustrations, or other property used as special printing aids. The printer
should instead pay any applicable tax on the amount of the lease payment. However, if the
contract between the printer and its customer has an explicit provision stating that the printer will
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sublease such property to the customer prior to any use by the printer, then the property can be
purchased (leased) for resale and the sublease to the customer will be subject to tax.

Sales of Artwork as Special Printing Aids. Artwork may be used as finished art that is used to
make a special printing aid (e.g., graphic art used to make a printing plate). A separately stated
charge for artwork as special printing aids is not a separately stated charge for finished art and
conceptual services. Therefore the auditor should not allow any portion of the charge as a
nontaxable charge for conceptual services when the charge is identified as “special printing
aids.” Charges for nontaxable conceptual services will be allowed when they are separately
stated or allowed as a percentage when itemized as finished art as explained in
Regulation 1541(d)(2) and (d)(3). 4

Audit Procedure. See Exhibit 2 for the Printer’s Sales of Speclal Prmtlng Alds Flowchart.

An important first step is for the auditor to determine if the prlnter is'the retaller of the special
printing aids or if the printer retains title to them by a statement on ‘the sales invoice or contract
of sale. The auditor needs to determine what is being sold and if the special printing aids are
sold with the printed matter. The auditor should then ﬁnd out if the printer acquires special
printing aids tax-paid or ex-tax, or both. For any specidl- prmtrng aids that the printer purchased
tax-paid and then resold prior to any use as discussed above, the printer"r"iiay take a tax-paid
purchases resold deduction. The printer may clalm this deduction only on spe<:1a1 printing aids
purchased for use on sales to the U.S. Govemment ‘taxable sales, and sales where a specific
resale certificate for specral’printlng aids’is provrded to the printer by the customer. If the printer
purchases all spec1al printing aids ex-tax, tax measured by the selling price of the special printing
aids to the printer should be reported by the: prlnter on speciaﬂ printing aids for use on non-
taxable sales where resale: certlflcates on spec1al prmtmg aids are not provided to printer.
Examples of these non-taxable sales are sales in interstate commerce, exempt sales of printed
sales messages, exempt sales of contamers/labels and exempt sales of newspapers and
periodicals. The reported amount is for a sales tax transaction (where the printer is the retailer of
the special printing aids) an;d sheuld be reported on line 1 (total sales) of the sales tax return, not

on line 2 (purchases subject to use tax).”

A printer may claim a tax-pg-i‘a purchases resold deduction or report special printing aids sold on
an actual basis or on an ’alté'rnative reporting method based on the percentage of sales. (Refer to
Section 1106.00 for auditing procedures for Special Reporting Procedures for Printers Regarding
Special Printing Aids.)

When a printer uses an actual basis to compute the amount of special printing aids to claim a
deduction or to report the amount sold, the auditors must verify the accuracy of the selling price
of the special printing aids to the printer. The auditors must examine job files to see if the costs
of special printing aids used are recorded on each job and if the printer is using the same
information to perform the computation.

Resale Verification by Means of XYZ Letter. In accordance with general audit procedures,
the auditor may accept other evidence to support the validity of a claimed resale. Typically,
XYZ letters are used to verify resales when the seller does not have a valid resale certificate.
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Exhibit 3, BOE-504-CPA, Statement Concerning Property Purchased Without Payment of
California Sales Tax, should be used in cases where the printer does not have a valid resale card
on file. It is important to note that the XYZ procedure may be used to verify resales of special
printing aids only when the printer has a separately stated selling price for the special printing
aid. If there is no separate statement, the aid was not sold for resale and the XYZ process should
not be used. See Audit Manual Section 0409.51 for guidelines on using the XYZ procedure.

Separately Stated Charges for Special Printing Aids. When a printer makes a retail sale of
special printing aids with a nontaxable sale of printed matter, the taxable measure for the sale of
the special printing aids is always the cost of the special printing aids to the printer, and not the
separately stated price to the customer, even if that price is higher than cost. When a printer
separately states an amount for special printing aids which is greater than the printer’s cost, the
auditor should confirm that tax has actually been reported on the correct meéasure of tax, that is,
cost. The auditor should also confirm that the printer has not collected tax relmbursement on the
separately stated price which is greater than the printer’s cost; Whehn this oecurs, the printer has
collected excess tax reimbursement pursuant to Regulatron l700(b) and the auditor should
ensure that the printer reported and paid the excess tax réimbursement to the Board. If not,
unless the printer establishes that the excess tax rerrnbursement was refunded to the customers,
that excess must be paid to the Board. Whether"' the printer had already pa1d the excess tax
re1mbursement to the Board or 1t is 1ncluded n 3 deﬁc1ency asseSSment the auditor should

ment. ¢ g

Note that when a print broker sells <pecral prrntmg ards w1th ];rrnt_g d matter, the measure of tax is
the print broker’s separately stated price; ‘of the specral prrntmg aids, if it is at least equal to the

separately stated price of the spec1al printing aids'to'the prmt broker. If it is not or if there is no
separately stated price, the measure of tax is the separately stated price to the print broker.

Local Tax Cons1derat10ns When agtax-pa1d purchase resold audit adjustment specific to
special printing aids results in a'refund of $25,000 or more in measure, an adjustment of local
tax must be consi iered In these <1tuations, a refund of the local tax must be taken from the
jurisdiction that originally recerved the tax. Typically, this would be the jurisdiction where the
vendor is located. Accordrrrgly, in those cases where the tax area code of the vendor is different
than that of the printer, a_..BOE—4l4—L must be prepared to adjust the local tax. The BOE-414-L
should be attached to.the audit report when transmitted to Headquarters.

SPECIFIC NONTAXABLE SERVICE CHARGES 1103.35

In general, tax is due on the total charge for tangible personal property sold by an advertising
agency acting as a retailer or by a commercial artist. The total charge includes all services and
fees related to the sale of the property plus a reasonable markup. However, there are certain fees
and commissions that are excluded from the measure of tax when such fees and commissions are
separately stated. These include:

1. Media commissions or fees for placement of advertising whether paid by the medium, by
another advertising agency, or by the client.
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Supplier commissions or fees paid to the advertising agency, such as those paid by premium

manufacturers or direct mail suppliers.

Consultation and concept development fees related to client discussion, development of

ideas, and other services. If the advertising agency transfers tangible personal property to the
client as a result of these services, the transfer is incidental to the advertising agency’s
providing of the service and is not a sale of tangible personal property. The advertising
agency is the consumer of tangible personal property transferred to the client incidental to the

providing of the service.

1103.10).

6.

Research and account coordination fees.

Note: Whether separately stated 0

calculation of “dir
1103.15 and Sectic

Website Design.

electronic website i
advertising agency
client or other pers
subject to tax if the

Website design se
hourly rate billing

cct labor” Whep C

n 1103, 20)

An advertlslng é
is perforrmng as
or commer01a1 ¢
on on the client’s

rv1ces_’_'_m‘ay be bil
isﬁ_as""follows:

However, when the fees are associated with conceptual design
services and the transfer of tangible personal property (i.e. prehmlnary
form, is other than on a temporary basis (i.e., for review and approval p
of the property is not considered incidental to the prov1d1ng of a

designs), in tangible
urposes), the transfer
service (See Section

1d re*iview of printing and other

- not these fees and con
alcul__atmg :_the measure of

nmissions are not included in the
tax on an actual basis (see Section

1gency or’ commer01a1 artist who designs, edits or hosts an
ervice, the charge for which is not subject to tax provided the
1rt1st: does not transfer any tangible personal property to the
behalf. Similarly, the posting of artwork on a website is not

postifig does not involve the transfer of tangible personal property.

led based on an hourly rate or a flat fee. An example of an

Total

Description
Concept/Design

HTML Production
Database Management
High Level Programming

Hrs. Billed Amount
35 $6,125.00
5 650.00
50 6,300.00
15 2,500.00

$15,575.00
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TECHNOLOGY TRANSFER AGREEMENTS 1103.40

Defining a Technology Transfer Agreement. Under federal law, a person generally may not
lawfully reproduce copyrighted material without the permission of the holder of the copyright.
Under the provisions of subdivision (c¢)(10) of Revenue and Tax Code sections 6011 and 6012,
the Sales and Use Tax Law recognizes certain sales of copyrights in conjunction with sales of the
tangible personal property to which the copyrights relate, as made pursuant to technology
transfer agreements. The transfer of a copyright pursuant to a qualifying technology transfer
agreement is treated as the sale of intangible personal property separate from the sale of the
tangible personal property. Tax applies only to the selling price of the tangible personal property
transferred pursuant to a qualifying technology transfer agreement. ’l"his is explained in
Regulations 1507 and 1540. (Regulation 1507 is the general regulatron on technology transfer
agreements while provisions in Regulation 1540 are specific to sales by advertlsmg agencies and
commercial artists.) ; o

Although sales of patent rights can qualify as technology transfer a ments under the Sales and
Use Tax Law, Regulation 1540 refers only to transfers of copynghts ‘which is the main reason
why this chapter does not discuss patents. Since taxpayers may mentlon it in this context,

auditors should be aware of the California Supreme Court case of Preston+vs. State Board of
Equalization (2001) 25 Cal. 4™ 197, in which the court considered technology transfer
agreements under subdivision (c)(10) of Revenue .and Taxation Code. sections 6011 and 6012.

However, for technology transfer agreements Covered by this chapter,-auditors should refer
instead to Regulat1on 1540 srnce releyant portrons of the Pres fon decision were incorporated into
the regulation. . ' ; - :

Note: Terminology such as ¢ advanc e royalty or royalty contract may indicate the presence of
a technology transfer agreement A :
Requirements of a Technology ransfer Agreement Subdivision 1540(b)(2)(D) defines a
technology transfer agreement as fo loyy_s

“Any agreement ev1denced by a writing (such as a contract, invoice, or purchase order)
that assigns or licenses a copyright interest in finished art for the purpose of reproducing
and selling oth_er»-property subject to the copyright interest...”

It should be noted that not every transaction that includes an assignment of a copyright for
reproduction qualifies as a technology transfer agreement. To qualify as a technology transfer
agreement, an agreement must satisfy three requirements:

e [t must be evidenced by a writing;

e It must assign a copyright interest in finished art for the purpose of reproducing and selling
other property subject to the copyright; and
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e The purchaser of the right must purchase that right with the intent to reproduce and sell the

reproductions of the finished art.

If any of these requirements is not satisfied, the agreement is not a technology transfer

agreement. (See Audit Procedure below.)
These concepts are illustrated by the following examples.

Example 1:

Acting as the agent of its client, an advertising agency retains a commercialf artist to create a

logo, and the agency purchases that logo along with the right t
that will be used by the client. Since the client acquired the lo

0 reproduce it in business cards
go to reproduce it onto business

cards that it will use, and not to reproduce the image onto property that the chent will sell, the

transaction is not made pursuant to a technology transfer agreemen

Example 2:

Same as previous example, but the advertising agency- acqulre
behalf for the purpose of reproducing the image on business
(i.e., it will either print the cards 1tse1f or purchase them fr
This transaction
qualifies as a technology" transfer agreement because the
reproduce the logo on ‘business cards that the agency; as the I

S the logo and copyright on its own
cards that it will sell to the client
om 2 prlnter on: ‘the agency’s own
between the artrst and the agency
agency will acquire the right to
surchaser of the right to reproduce,

will sell to a third party, its chent However the sale by the

agency to the client is not pursuant

to a technology transfer- agreement because the chent purchased the logo for self-consumption,

not for resale to a third oarty

Example 3:

A manufacturer purchases; commercial artwork and reproduction rights for the purpose of
copying the image onto merchandis¢ it will sell. This transaction qualifies as a technology
transfer agreement provided the other criteria are met. In contrast, the same manufacturer buys
other artwork and all the intangible rights associated with that artwork for the sole purpose of

controlling the use of the"‘image. The manufacturer does not

intend to reproduce the image, but

instead wants to prevént use of the image by other manufacturers. This purchase is not pursuant

to a technology transfer agreement.

It should be noted, however, that just because the manufacturer did not reproduce the image and
sell the reproductions does not automatically mean that the contract could not be a qualifying
technology transfer agreement. A purchaser of a right to reproduce a copyrighted image and sell

the reproductions who does not actually reproduce the image

and sell the reproductions may be

able to show that the purchaser’s intent when purchasing the copyright interest was to reproduce
and sell, but that the purchaser’s intent changed thereafter. If the purchaser establishes its intent
at the time of purchase was to reproduce and sell, this condition is satisfied even if the purchase
does not actually reproduce the copyrighted image and sell the reproductions.
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Example 4:

A commercial artist provides artwork to a book publisher. The publisher reproduces the artwork
in books printed for resale. The publisher also has a right to use some of the artwork to produce
rubber stamps for resale. Some of the artwork is transferred to the publisher in digital files on
CDs. Other artwork is transferred on paper or art board. The publisher must return the artwork
to the artist after downloading or scanning the image into its computer.

All transfers of artwork in this example are made pursuant to technology transfer agreements.
No tax is due on the transfers of artwork made by CD. These transfers are temporary transfers
on computer storage media and are non-taxable. Tax does apply to-the transfers made on paper
or art board. The taxable measure must be calculated us1ng the formula in Regulation
1540(b)(2)(D). : o -

Calculating the Value of Finished Art Transferred in Technology Transfer Agreements.
Tax applies to the value of the tangible personal property sold or leased as part of a technology
transfer agreement, but does not apply to the value of the mtanglble cqpyrl_ght interest. The one
exception to this basic rule is that no tax applies to’ the temporary transfer of computer storage
media containing finished art, which is transferred as part of a technology transfer agreement.
The amount attributable to such storage- medla is de minimus (havmg minimal value);
accordingly, the transferor.is-the consumier of such imedia. For purposes-of determining if the
transfer is temporary,_ thé computer storage medla contammg the finished art should be returned
to the commercial-artist within. a: 30 day bllhng cycle or. within a reasonable time period

necessary for the client to- copy the 1mage

Subdivision 1540(b)(2) D)2 sets f rth three methods to determlne the taxable measure on the
sale of finished art transferred §by ansadvertl,_smg agency or commercial artist as part of a
technology transfer agreemefnt' '

a. The separately stated salfs 'ﬁrice if the finished art is permanently transferred, or the
separately stated lease. price if the finished art is temporarily transferred; provided that the
separately stated prrce is reasonable; or

b. Where theie is no such separately stated price, the separate price at which the person
holding the copyright interest in the finished art has sold or leased that finished art or like
finished art to an unrelated third party where: 1) the finished art was sold or leased
without also transferring an interest in the copyright; or 2) the finished art was sold or
leased in another transaction at a stated price satisfying the requirements of subdivisions
(b)(2)(D)2.a.; or

c. If there is no such separately stated price under subdivision (b)(2)(D)2.a., nor a
separate price under subdivision (b)(2)(D)2.b., 200 percent of the combined cost of
materials and labor used to produce or acquire the finished art. “Cost of materials”
consists of the costs of those materials used or incorporated into the finished art, or any
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tangible personal property transferred as part of the technology transfer agreement.
“Labor” means any charges for labor used to create such tangible personal property
where the advertising agency or commercial artist purchases such labor from a third
party, or the work is performed by an employee of the advertising agency or commercial
artist.

Note: The 75/25 presumption discussed in Section 1103.15 does not apply to sales of finished art
in technology transfer agreements.

“Materials” under the third method include the following items:
e The cost of materials physically incorporated into the ﬁnishe_.d-'*c‘frﬁ;[;vg-r’i(:

Finished art on computer media The cost of the dlsketteor CD

Finished art transferred on hard copy The cost of pagber, mk, film or other materials
used for the physical image

Photograph The cost. of the """‘phiotog raphic paper and
chemicals : .
Three dimensional artwork I.-ﬁe cost of the wax, clé}y, plaséter, board stock,

.+ or other materials and the cost of any internal
framework

e The cost of materials‘"hsé}d to %:reate tfle ﬁq{shea,,afpyvqu:%, but not physically incorporated:

c¢reate the image (e.g., artwork which is not
physically incorporated). For example, scanned
photographs.

Two dimensional artwork E“a,ﬂTh@..-c"i)st of any artwork or photographs used to

Photograph The cost of any film used on a photo shoot

whether or not transferred to the client, and the
cost of any props or lighting equipment leased
or purchased specifically for the photo shoot.

Three dimensional artwork The cost of molds for production of three-
dimensional artwork. The cost of any props or
two-dimensional artwork used as models.

Costs of labor include the amounts paid to third parties or employees, but does not include the
value of labor performed by the commercial artist as a sole proprietor. Third parties include not
only persons actually creating the artwork, but also persons who assist in its creation. For
example, payments made to a person who acts as a model for a drawing, photograph, or statue,
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or to persons who assist in the setup and lighting for a photograph are included in the labor
factor.

Purchasing Materials for Resale. An advertising agency or commercial artist may purchase
materials for resale when such materials are physically incorporated into the finished art being
sold or leased as discussed previously. Materials may also be purchased for resale when there is
a specific title clause transferring title prior to use by the advertising agency or commercial artist.
All other materials used to create the finished art and otherwise consumed during the creation of
the finished art are subject to tax at the time of purchase. When the applicable tax due on the
purchase is use tax, the advertising agency or commercial artist must pay such tax to the retailer
or self-report the tax to the Board. :

Note: In situations where the finished art is purchased by a Consumer from"'oéut—of—state vendors
and the records are not available to compute a value for the ﬁmshed art on an actual basis, the
auditor should use other verification techniques to confirm that the’ purchaser calculated its use
tax measure on a reasonable value for the finished art. This may 1nc1ude a test of other purchases
of similar finished art in order to compute a reasonable Value or.a percentage of a lump-sum
billing that represents the finished art subject to use tax """

Audit Procedure. To determine whether or not a transfer of finished art is f;nade pursuant to a

technology transfer agreement the audltor should revrew _]()b files and other.~-15ertinent documents

e Does the transactlon mclude a tr ansfe'r of the rlght to ﬂeproduce copyrighted finished art and
sell the reproductions? : i LS

e Is the transfer of the interest m the copyrlght evrdenced by a writing?

A writing can include sﬁeciﬁc c )ntractual language, statements on a purchase order issued by
the purchaser, ia statement on a sales invoice, or other documents that clearly state that the
seller is transferringto the purchaser the right to reproduce copyrighted material and the right
to sell those reproductions. Specific terminology need not be used, but the writing must
indicate that the sel}_l.er‘"” is transferring to the purchaser an image, which the purchaser is
allowed to copyz_,,.an"d which copy the purchaser is allowed to sell. See the invoice samples
below for examiples of language that may be used.

e Does the purchaser of the right intend to reproduce the copyrighted image and sell those
reproductions?

A contract does not qualify as a technology transfer agreement when the purchaser does not
intend to sell or lease the copyrighted image, or when the purchaser is the consumer of the
property or image that results from exercise of the copyright.
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When the purchaser of the copyright interest actually reproduces the image and sells the
reproductions, it should generally be accepted that this is consistent with the purchaser’s
intent at the time the copyright interest was assigned barring clear evidence to the contrary.
When, however, the purchaser does not reproduce the copyrighted image and sell those
reproductions, the purchaser must establish that the purchaser’s intent changed from the time
the copyright interest was assigned to the purchaser.

For example: A photographer agrees to transfer a photographic image of Yosemite, in
tangible form, to a publisher along with the right to reproduce the image in a planned book
on scenic spots in California. The publisher does not publish the beok. However, upon
audit, the publisher establishes that after acquiring the photograph and the right to reproduce
and sell the image, the publisher decided to cancel the project: ‘Because 1t had determined that
there was an inadequate market for the book. The transfer of the image to the publisher was
pursuant to a technology transfer agreement even though the 1m1ge was not used for the
intended purpose. T

In contrast, as noted in the examples above, if review indicates thata pﬁrchaser purchased an
image for its own consumption or for the purpose of controlhng the use of the image, the
transaction was not made pursuant to a technology transfer agreement and taX would apply to

the entire selling price of the image.

When evaluating a technology transf " greement that 1ncludes a transfer of finished art, the
auditor should take the followmg steps to determrne the taxab]e measure:

e Determine whether: tanglble pe rsonal property was transferred If no tangible personal
property has been transferred (that is, the ﬁnrshed art was transferred electronically) or the
transfer of the fini shed art | was a temporary transfer on computer storage media, the
transaction is not subj ect to tax T

e When tangible personal property is transferred, determine the value of the transferred
property following “the criteria provided in Regulation 1540, as detailed above. If the
transaction has no separately stated selling price and the auditor is unable to find a selling
price for similar artwerk, the measure of tax must be determined by calculating 200 percent
of the combinedﬁ,_co'st of materials and labor.

Example Invoice

Facts: Joe Whammo owns Whammo Graphics as a sole proprietorship. Whammo supplies
finished artwork to advertising agencies and its own clients. Whammo contracts with an
advertising agency to develop a logo for food processor Organicks’ campaign emphasizing the
purity of its product. Whammo provides the logo to the agency on a CD, which the agency will
temporarily possess and return after the image is loaded on the agency’s computer. Organicks
will use the logo on its packaging during a promotional campaign. Whammo and the advertising
agency agree that the logo may be reproduced for the projected six-month campaign. If
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Organicks decides to make additional use of the logo, Whammo and the advertising agency will

negotiate additional license fees.

Whammo Graphics 2592 Scitex Place Job No.: 00-186
Art with Impact Dutch Flat, CA Client: ValueAd-ded for Organicks
e-mail:whammo@(flinger.com Date: March 23, 2003
Organicks pure food logo - Six months of reproduction $5000.00
Tax — [No tax. Transfer of finished art temporarily on CD is de
minimis. ]
Total due on billing: Job 00-186

$5000.00

The transfer of finished art on computer storage media for a temporary bas1s 1s not a taxable sale.
Tax is due on the consumable supplies used to create the i 1mage on thie computer storage media.

TRANSFERS AT A SOCIAL GATHERING

Regulation 1540(d) explains that the transfer of. or1g1nal d]
paintings intended for entertainment purposes only at a socml
provided all the following requlrements are: satrsﬁed

1. Eighty perceht»‘(SO%) or'»-.:' mote of the drawmgs sket(
delivered by the artist to a person or persons other than

awit
gath

1103.45

ngs, sketches, illustrations, or
ering is not a sale or purchase

hes,
the'"

illustrations, or paintings are
purchaser;

2. FEighty percent 80%) or more of all of the drawmgs sketches illustrations, or paintings
are received by a petson or persons, other than-the purchaser, at no cost to the person or
persons who become the owner of the drawmgs sketches, illustrations, or paintings;

3. The charge for the d;rawirglgs sketches illustrations, or paintings is based on a preset fee;

and

4. The preset fee chzirged_,sfor the drawings, sketches, illustrations, or paintings is contingent
upon a minimum number of at least three drawings, sketches, illustrations, or paintings to

be produced by th,e--‘értist at the social gathering.

If all of the above listed requirements are met, the artist’s charges are not taxable and the artist is

the consumer of any property so transferred.

Example 1:

A family plans a birthday party for their soon-to-be six-year old child. Clowns and a moon-
bounce house are rented. In addition an artist is hired to supply the party participants a charcoal
rendition of themselves to commemorate the occasion. All partygoers who sit for the 5 minute
portrait are given their finished drawing for no charge, as the artist will be paid a preset agreed
upon amount by the parents of the birthday child. The artist produces over 20 drawings for the
children. Under these circumstances the fee paid to the artist is not subject to sales tax, and the
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artist is considered the consumer of all property transferred. The artist owes tax on the cost of
the paper and the charcoal and any other material used and transferred along with the drawing to
the children.

Example 2:

Same situation as in example #1 with the exception that the artist negotiates separately with each
parent the price of the portrait depending on whether or not the customer wants it done in color
or charcoal, and how much detail will be included. In this example none of the four criteria is
met, and the artist is the retailer of the drawings and owes tax on the sales price of all the
portraits sold.
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SPECIAL PROVISIONS APPLICABLE TO ADVERTISING
AGENCIES 1104.00

GENERAL 1104.05

An agent is one who represents another, called the principal, in dealings with third parties.
When acting as an agent, the advertising agency is neither a purchaser of the property with
respect to the vendor, nor a seller of the property with respect to the principal, its client. Rather,
the client is purchasing the property directly from the vendor. Unless an advertising agency
elects non-agency status or is otherwise the retailer of the property as described in
Section 1104.10, it is rebuttably presumed that the advertising agency acts as the agent of its
client when acquiring tangible personal property on its client’s behalf

The determination of whether an advertising agency is actrng as t g’agent of its client or as the
retailer of property to its client is complicated by the fact that an advertlsrng agency might be
acting as the agent with respect to the acquisition of some property and as the retailer of other
property on the same job. e, :

ADVERTISING AGENCY ACTING AS AN AGENT FOR ITS CLE!EN'I: OR AS A
RETAILER OF TANGIBLE PERSONAI:-PROPERTY 1104.10

An advertising agency wﬂl be regarded as acqulrlng tanglble personal prep‘erty as the agent of its
client, for sales and, use tax purp@ses, unless any of the follow ng conditions apply:

1. The advertising agency elects non agent status by wrltten documentation. This written
documentation can take plac e in a contract, on“a purchase order, or on an invoice to the
client. A provision statlng that “(advertlsmg agency’s name) will not be acting as an

agent of (client’s name) for the: purpos'e's of this transaction,” or similar language will

establish that the advertising agency has elected non-agent status and is instead the

retailer.

2. The advertising agency fabricates the tangible personal property in-house. An
advertising agency-is not the agent of its client with respect to the acquisition of materials
incorporated into items it produces or fabricates; rather, the advertising agency is the
retailer of siich property.

3. The advertising agency’s sales invoice does not separately state the amount paid to the
vendor for the property. For example, the sales invoice might separately state a charge
for the property that is marked up from the amount paid to the vendor. Another example
is when the charge for the property is combined with charges for other property or
services. The advertising agency is the retailer of the property.

4. The advertising agency furnishes a resale certificate to the vendor, in which case the
advertising agency is presumed to have purchased the tangible personal property on its
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own behalf for resale to its client as the retailer. The advertising agency may provide
evidence to overcome this presumption, so that it is regarded as purchasing the tangible
personal property as the agent of its client, provided the advertising agency has not
collected tax or tax reimbursement from its client on that sale. Unless the advertising
agency proves that the issuance of the certificate was a mistake, the advertising agency is
acting as the retailer.

Note: When an advertising agency issues a resale certificate for tangible personal property
but establishes that it did so by mistake, the advertising agency is liable for use tax on the
cost of the tangible personal property unless (1) the advertising agency has already paid
that tax to the vendor or to the Board, or (2) the client has already seIf—reported and paid the
tax to the Board. If no tax has been paid, the tax should be assessed agamst the advertising
agency, not the client. The XYZ letter process may be used to verlfy thls information.

Application of Tax to Sales Made by an Advertising Agency The ‘measure of tax on the retail
sale made by an advertising agency that elects non-agent status or is otherwise the retailer with
respect to tangible personal property sold to clients is the separately stated charge for the tangible

personal property. If there is no separately stated charge the measure qf tax should be calculated

If the advertising agency charges the client d monthly agency or retairf‘er f.ee',fand the agreement

or contract stipulates that-any transfer-6f tangrble personal property will be billed separately, the
agency or retainer fee’ will not be subject to tax. If the monthly agency fee or retainer fee is for
both services and: the sale of tang ible personal property, the agency or retainer fee will be

prorated and subject to tax based on the portlon of' the agency or retainer fee related to the sale of
tangible personal property. ' : ;

Intermediate Production Aids and Special Printing Aids. Under the provisions in subdivision
1541(c)(1)(A), a person acqulrlng intermediate production aids or special printing aids to
produce printed matter for sale is regarded as purchasing such aids for resale along with the
printed matter unless that person specifically retains title to the aids as a consumer. (See
Section 1103.30.) However, these provisions are not applicable to an advertising agency that is
acting as an agent of its_elient when acquiring intermediate production aids or special printing
aids. As an agent, the"advertising agency never obtains title to the aids, and thus can neither be
the seller nor the consumer of the aids since the aids are sold by the vendor directly to the client.

Tax Application to Vendor’s Sales to Advertising Agency. A vendor is presumed to have
made a retail sale of tangible personal property when selling to an advertising agency unless the
vendor takes a timely and valid resale certificate. A vendor should not assume that an
advertising agency is purchasing tangible personal property for resale since the advertising
agency may be purchasing the property as the agent of its client.

If the vendor does not obtain a timely and valid resale certificate from the advertising agency, the
vendor should regard the advertising agency as purchasing the tangible personal property as the
agent of its client. As an agent, the advertising agency is neither the buyer nor seller of the
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property. Rather, the vendor is making the sale directly to the client of the advertising agency,
and unless the vendor takes a timely and valid resale certificate in good faith from the client of
the advertising agency, the vendor’s sale is a taxable retail sale. In such circumstances, the
vendor should report sales or use tax on the sale.

If the vendor fails to take a resale certificate, the vendor is liable for sales or use tax, as
applicable, unless it overcomes the presumption that its sale is at retail. The vendor has the
burden of establishing that the advertising agency elected non-agent status and resold the
property, that the advertising agency otherwise resold the property as the retailer, or that the
advertising agency’s client purchased directly from the vendor for resale. <In order to show that
the advertising agency purchased the property for resale, the vendor Would have to establish that
the advertising agency was not the agent with respect to the purchase of’ the property, but instead
purchased the property on its own behalf for resale to its client prlor to use Thls information can
be obtained by using the XYZ letter process. S

During an audit of the advertising agency, if the auditor determmesp hat the advertising agency
acted as the retailer with respect to the specified property, it is. not. necessary to contact the
vendors to determine if they have resale certificates on file with respect to the advertising
agency’s purchases of that tangible personal preperty for ‘which it acts s the retailer. The
vendors are not liable for tax with respect to sales of property for which the acﬁvertising agency is

the retailer.

Example 1:

An advertising agency charges 1ts client for a brochure that cchsisted of finished art created in
house and photography and printipg, purchased frorn a thrrd party, as follows:
Concept and Design of Brécl‘ ure e $ 1,000.00
Finished Art 500.00
Printing of Brochure"(Cost $" ,200) 8,000.00
Print Supervision-~ 200.00
Stock Photagraphy (Cost $300) 350.00
Tax on $8,850 @7_75% 685.87
Total $10,735.87

Since the advertising agency is acting as a retailer on behalf of its client, all itemized charges
except the concept and design and print supervision are subject to tax. The concept and design is
a nontaxable service and the print supervision is a nontaxable service provided with a third party
transaction. If the printing is produced in-house, the print supervision would be subject to tax.
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Example 2:

An advertising agency purchases on behalf of its client on a contract to provide printed
brochures. The contract does not qualify as a technology transfer agreement. The advertising
agency bills the following:

Agency Fee $ 2,000.00
Finished Art (Cost $350 plus tax) 377.12
Printing of Brochure (Cost $7,200 plus tax) 7,758.00
Print Supervision 200.00
Stock Photography (Cost $300 plus tax) 323.25
Tax | N/A
Total © $10,658.37

Since the advertising agency acted on behalf of its client when acqumng the tangible personal
property and billed its client for cost plus tax re1mbursement no additional tax is due on this

transaction. The agency fee and print superV151on are also non taxable servme"sE

Purchases from Out-of-State Vendors Who Do Not Collect Use Tax An’ advertlsmg agency

may purchase tangible personal property from out-of—state ve ndors who-are not registered with
the Board and who.do not collect

registered out-of-s

advertising agency.

e Purchases on
tangible persor
for use tax on
property on its

property.

e Purchases by

tate r

adve

2

1al pr
its pt

eta11ers who

rtisin?g agfen

s“purchase;

Cahforma use. tax It may also purchase property from
for whatever reason fa1l*d-~t"o collect use tax on sales to the

cy’ s own' behalf When the advertising agency purchases

operty on its own behalf for its own use, the advertising agency is liable
irchase price. When the advertising agency purchases tangible personal
5 own behalf for
advertising agency

gcs‘e’ile to its client prior to use, no use tax is due on the
rather, the advertising agency owes tax on its resale of the

aclyef'flsing agency as the agent of its client: When the advertising agency

purchases tangible personal property as the agent of its client, the vendor is regarded as
making the sale directly to the client. As such, the client would generally be liable for the
applicable use tax.
transactions, Regulation 1540(c)(1)(B) provides that it is the advertising agency who is liable
for any use tax due on transactions where it purchased property as the agent of its client.
This liability is not extinguished unless the client has, in fact, already self-reported and paid
the tax to the Board.

However,

because of the unique circumstances involved in these
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SPECIFIC APPLICATIONS 1105.00

COMMERCIAL PHOTOGRAPHERS 1105.05

Commercial photographers are considered commercial artists for purposes of Regulation 1540,
Advertising Agencies and Commercial Artists, when they provide services and tangible personal
property to their clients for use in their clients’ advertising campaigns, or for their clients’ other
commercial endeavors such as where the clients will sell reproductions of the finished art
(photographic images). Commercial photographers create and sell or license photographs to
commercial entities such as advertising agencies and graphic design firms and directly to client
companies for their commercial use. "Commercial use" refers to- reproductlon or display for
commercial purposes such as promotion, publicity, marketmg:, advértising, corporate
communications, packaging, creation of products, merchandizing, and: other similar commercial
uses. For guidelines on other photographers, see the non—commerc1a1 photographer section
below.

Creation of Preliminary Art. Commercial photographérs may pr0V1de preliminary art, as
discussed in Section 1103.10, when prov1d1ng services: to convey 1deas, concepts looks or
messages to clients. ' : «

For example: A commerc1al"photographer 18 hlred to come up with a photographic image for an
upcoming sales campalgn The commerc1a1 photographer takes several photographs of differing
subject matter using various props models etc. in order to: demonstrate different ideas. The
commercial photographer meets with the chent to prov1de the photographs taken in hopes that
one or more of the photographs captured the type’.of image the client wants for its sales
campaign. In this example, the commercral photographer temporarily transfers various
photographs to its: client solely to convey an ided, concept, look or message in response to the
client's request. The client is not given title to or permanent possession of the preliminary
images. At this point in time, the commercial photographer does not have its client's approval to
produce finished art photographlc image) for use in the sales campaign. As such, the
commercial photographer’s charges related to this conceptual design phase, including any direct
or indirect reimbursement.of costs for any props, models, lighting, etc. used, are not subject to
tax as long as the corhmércial photographer does not subsequently transfer title to or the right to
permanent possession in tangible form of the preliminary photographic images to its client. Tax
does apply, however, to the commercial photographer’s purchases of any tangible personal
property used in the creation and production of preliminary photographic images (e.g., models,
props, film, etc.).

On the other hand, assume that the commercial photographer is hired to take a photograph of the
Sacramento Capitol Building to be included in its client’s advertising campaign. In this case, the
commercial photographer is asked to provide a specific photograph for its client’s campaign.
The client is not hiring the commercial photographer to come up with a concept or look the client
may or may not use for its campaign. As such, the commercial photographer has a contract
and/or approval to provide finished art; i.e., the photographic image of the building. Although
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shooting the image of the building requires the commercial photographer’s expertise, the
commercial photographer is not considered to be providing conceptual design services under the
provisions of Regulation 1540. Accordingly, all charges related to this photo shoot would
generally be subject to tax.

Transfers of Finished Art. As with any other commercial artist, a commercial photographer
may provide conceptual design services along with the finished art. Tax applies to the activities
of a commercial photographer in the same manner as tax applies to the activities of any other
commercial artist. For example, if the commercial photographer transfers a photograph in
tangible form (e.g., “finished art”), tax will apply. On the other hand, if a commercial
photographer transfers no tangible personal property to the chent whatsoe ver, no tax applies to
its charges. S

The finished art of a commercial photographer, that is, a photographlc 1mage fcan be delivered to
the client in one of the following forms:

1. As a tangible printed image - The print is scanned by the chent and then is generally
returned to the photographer, in which case the prlnt remains the photographer's
property and is only held by the client for the perlod neces51tated by the scanning
process. The print may also be permanently tran>ferred to the chent in which case
the client becomes the owner of that prrnt - : .

2. Asa tangrble orlglnah p1< ce of ﬁlm ("transparency " “shde,” or "negative") - The film

is scanned by the client and then 18 generally retumed to the photographer, in which
case the film-rérains the photographer 's property and is only held by the client for the
period necessitated by the scannlng process The film may also be permanently

transferred to the chent n whrch case the client becomes the owner of the film.

3. As a digital file, electronlcally transmitted to the client - The file is sent to the client
electronically or downloaded by the client from the photographers' website, or the
photographer- phys1ca11y visits the client's business location, uploads the file from
electronic media (€.g., CD) without the client ever taking possession of the tangible
media, then the photographer leaves with the tangible media.

4. As a tangible digital media - The file is recorded onto electronic media and
transferred to the client. The client may return the media after using it or may be
entitled to retain permanent possession of it.

License to Use Finished Art. A commercial photographer sells or leases photographs along
with a right to reproduce those photographs (sometimes called a “license to use” the
photograph). This is almost always in the context of the transfer of some or all of the
commercial photographer’s copyright interest in the photographic image. The right to reproduce
transferred to the client may be broad or may be limited and very specific. Some typical
specifications/limitations may include:
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Exclusive or non-exclusive use (if “exclusive use,”

The type of usage media (consumer magazines, brochures, billboards, etc.)

The frequency or quantity of use (how many magazines or billboards or brochures, etc.)

the photographer cannot license the

photograph to anyone else as specified in the exclusive use agreement)

e Language

In the most common situation, a commercial photographer transfers t0 t

Region of use (geographic)

Usage reproduction size

Period of use (time period during which photograph may be reproduced)

he' client the right to

reproduce the photographic image for a specified purpose or perlod OWnershlp of the copyright
and all rights to the photographic image remain with the commercial photographer at all times,

including the period during which the license to the client is active.

generally free to license that photographic image to other” chents atiany
normal practice in this industry is that the transfer..is. with res
transfer all rights to the image to the client, w1thout restrrctr
retaining any rights to use the image or to hcense it to anyone

When the transfer of the photograph i Is. i tan Able form tax ap
(See Section 1103.15.)

transfer.
transferred to the
property to the clie

,Ilent perrnanentl
~A(The excep

storage media contarnmg finished

agreement as discu

Sales tax applies
transferred to the
technology transfe
finished art is not
calculate the value
charge for finished
design services.

ssed in Sectlon 1

to the sale or |

The photographer is
time. Although the
tr1ct10ns a photographer can
nd wgthout ‘the photographer’s

on a
else.

plies to the-charge for that tangible

Thrs s true whether the tangible personal property is
y, or is a ternporary transfer-(lease) of the tangible personal
tion | to this rule is for the temporary transfer of computer
art, whrch is transferred as part of a technology transfer
103. 40 )

lcense of the finished art and taxable reproduction rights

Chent (See ‘Sec
r agreement (as

tion' 1103.15.) In a transaction that does not qualify as a
‘discussed in Section 1103.40) and when the value of the

separately stated on the invoice, the commercial photographer may either
of the finished art on an actual basis or apply the 75/25 presumption if the
| ar_t,»along with any taxable reproduction rights, is combined with conceptual

Auditors need to determine what is being transferred (preliminary art, finished art, reproduction
rights, other tangible personal property, etc.) and to whom it is being transferred (advertising
agency acting as an agent or retailer, printer, client that is the consumer, etc.) in order to
determine the application of tax to each transaction. Commercial photographers may sell or
license photographic images to various clients that may have different applications of tax when
determining the gross receipts subject to tax.
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Non-Commercial Photographers

Regulation 1528, Photographers, Photocopiers, Photo Finishers and X-Ray Laboratories, governs
the application of tax to photographers who sell photography for non-commercial use. "Non
commercial use" refers to categories such as wedding and portrait photography, and prints sold
as fine art.

Tax applies to sales of photographs, whether or not produced to the special order of the
customer. Tax applies to charges for the making of photographs out of materials furnished by
the customer or others. No deduction is allowable on account of expenses such as travel time,
telephone calls, rental of equipment, or salaries or wages paid to as51stants whether or not such
expenses are itemized in billings to customers. S

CREATIVE ART SERVICES FOR THE MOTION PICTURE
INDUSTRY AND OTHER MOTION PICTURE PRODUCERS 1105.10

“Creative art services” are defined in Regulation 1529(d)(15) s services performed by
advertising agencies, commercial artists, designers, commercial photographers color separators,
and other such persons to convey ideas, concepts leoks or messages in connection with the
production, distribution or exploitation of a quahﬁed motlon picture,” as défined in Regulation
1529(b)(1). As in the case of conceptual design-services (drscussed n Sectron 1103.10), creative
art services may result in the transfer, enhancement or revision on any- ‘medium, including
roughs, visualizations, dra&ings skctohes renderlngs illustrations, layouts, comprehensives,
photographs, negatrves transparencres pnnts copies, chromatrcs'» stats, logo types, scans, laser

graphics, visual prototypes and ‘electronic 1magery Creatwe-"‘éirt services do not include the

creation and/or production of ﬁnlshf d art

Unlike conceptual services Eundefr Regulatlon 1540 where the provider is regarded as selling
tangible personal property, if the prehmlnary 4it demonstrating such services is permanently
transferred to the client, a provider. of quahfyrng creative art services is regarded as providing
nontaxable services even Af the prehmlnary art demonstrating such creative art services is
permanently transferred-to the client. That is, a provider who creates preliminary art to
demonstrate the result of conceptual services under Regulation 1540 is regarded as selling that
preliminary art if title to.or permanent possession of the preliminary art is transferred to the
client. If, however, the"'"WOrk is creative art services under Regulation 1529(d)(15), the charges
are nontaxable service charges even if title to or permanent possession of the preliminary art
demonstrating those creative art services is transferred to the client.

A provider of creative art services under Regulation 1529 must maintain evidence that the
charges characterized as nontaxable preliminary art were incurred prior to the time a contract for
finished art is made, or approval for the production of finished art is given. The provisions in
Regulation 1529 for creative art services do not override or alter the taxability of the charges
associated with the production of finished art even though the purchaser is a motion picture
studio. In fact, the regulation reiterates that charges for the production of finished art are not
nontaxable creative arts services. As such, tax applies to any charges incurred after approval has
been given to proceed with the preparation of finished art embodying the concept presented in
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the preliminary design. This is true even when these charges include the refinement to, or the
further concept design of, the approved preliminary art.

In the event a person who is performing creative art services subcontracts to others part of the
work, those persons also become creative art service providers. When a contract includes both
creative art services and the preparation of finished art, the seller should segregate the charges
for the creative art services from those related to the production of finished art. If the contract
also includes “buyout fees,” the seller should segregate the portion of the fees related to
preliminary designs, concepts, etc. from the fees related to the finished art.

Note: When preliminary art is all that is transferred to the service rec1p1e nt, persons providing
creative art services should obtain a written statement from the-Service re cipient (e.g., motion
picture studio) that the requested services are for the productlon d1str1but10 n, or exploitation of a
qualified motion picture. If a recipient issuing such a written statement thereafter make
functional use of the property, such as for reproduction or dlsplay, that person would owe use tax
based on its purchase price. ~

In performing audits of motion picture studios and similar gother purcihasers',_,E the auditor should
verify whether the purchaser has reported and paid the tax"due on the seller’s charge for any
tangible personal property acquired ex-tax as discussed above where the purchaser has made

functional use of the property, such as for reproductlon or d1s1: lay.

Creative Art Serv1ces - Advertlsmg Agenc1es and Commermal Artists. Regardless of the
provisions of Regulatlon 1540, an advertising agercy;or commeércial artist who provides creative
art services within the meaning of Regulatlon 1529(d)(15) is the consumer of the tangible
personal property ‘used to prov1de the creative art services rather than the retailer, even when
permanent possession or title to the: prehmmary‘_art is transferred to the purchaser. For example:
a commercial photographer contracts with a movie studio to take photographs during location or
on the set of the shooting of ;a qualified motion picture, and as part of that contract, the
photographer provides it§.,»-‘élie1}-t with-either the rolls of film or developed photographs. If the
contract is for “creative art,-f‘" services” in connection with the production, distribution, or
exploitation of a équaliﬁed_.-'-"fnotion picture, the provisions of Regulation 1529 apply to the
commercial photographer s charges and not the provisions of Regulation 1540. Although the
photographs may be-of the quality of a finished photographs, the contract is for “creative art
services’ prov1ded the photographs are transferred solely to convey ideas, concepts, looks or
messages and the movie studio will make no functional use of them such as for reproduction or
display. When such is the case, the transfer of permanent possession of the photographs is not
subject to tax. The commercial photographer is the consumer of any items that become an
ingredient or component of the photographs, rather than the retailer. The important thing to
determine is whether the contract is actually for qualified creative art services under
Regulation 1529.
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Creative Art Services — Printers & Print Brokers. It would be unusual for a printer or print
broker to have a contract to provide creative arts services since they generally enter the process
after there is a contract or approval for finished art. If a printer or print broker does, in fact, enter
into a contract to provide “creative art services” under Regulation 1529(d)(15) in connection
with the production, distribution, or exploitation of a qualified motion picture, the provisions of
Regulation 1529 apply to the charges for such services rather than the provisions of Regulation
1541. Under Regulation 1529, a person providing creative art services is the consumer of the
property used in the performance of such services. Consequently, the printer or print broker
should not transfer title, prior to use, to any production aids that may be used in the creation or
development of the preliminary designs or proof art. Nor should it issue a resale certificate when
purchasing items used in the production of preliminary art or 1n the performance of creative art
services. / : ~

Creative Art Services — Color Separators. When a color : separaior or a prrnter acting in the
role of a color separator has a contract to provide “creative art services” in connection with the
production, distribution, or exploitation of a qualified ‘motion- prcture the provisions of
Regulation 1529 apply to the charges for such servrces'rather than the provisions of Regulation
1541. Accordlngly, the provisions of Regulation” 1541 regardm:r passage ‘of title to the color
separator’s “working products” are inapplicable when the color separator ‘has a contract to

provide creative art servrces_.rrr connection W1th the produetron di strrbutlon, or exploitation of a
qualified motion picture:” Regardless of any. tlﬂe clauses that ‘may exist between the color
separator and the service recipient, the Color separator is the consumer of the working products

used in the performance of creative art servrces and may not issue a resale certificate when

purchasing his or her w:)rklng produ cts. |

DIGITAL PRE-PRESSINSTRU(,TIOiN L 1105.15

Digital pre-press instructron is' the création of original information in electronic form by
combining more than one computer program into specific instructions or information necessary
to prepare and link files-for electronic transmission for output to film, plate, or direct to press,
which is then transferred on‘electronic media such as CD. Digital pre-press instruction is a
custom computer program-the sale of which is not subject to tax, provided it is prepared to the
special order of the cpst‘"dmer.

Digital pre-press instruction involves the following processes:

1. Image Capture — This is the process of capturing in digital form, the images needed to
produce the job. Often the customer provides these components (e.g., electronic design files,
hand artwork, and photos) to the printer or service provider. Artwork provided in the form of
a mechanical is scanned to capture the image.

Programs used to perform this step are usually tied to the hardware used in capturing the
image. Examples may include Agfa Fotolook, Epson LaserSoft Silverfast Ai, Heidelberg
LinoColor, or Creo’s EverSmart 0XY gen.
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2. Image Manipulation — Once the image is captured, it must be reviewed and adjusted for the

desired results when output. With photographs, the process of image manipulation is
accomplished with software termed as paint software because of its ability to alter the pixels
in a photo. Adobe’s PhotoShop is a standard program used in digital pre-press. Although
many things can be altered with this software, the main objective that printers or service
providers accomplish is matching the color desired by the client.

Drawing programs such as Adobe’s Illustrator and Macromedia’s FreeHand can manipulate
graphic files, which are also known as vector files. These are not photos, but mathematically
defined drawings of lines and curves anchored by control points.

Page Layout — Text, graphics and photos are combined into a single-fi f le and positioned for
output. Page layout software allows these elements to be 1mported and p0s1t10ned for output.
Examples of layout programs include QuarkXpress, PageMaker, InDes1gn FrameMaker,
Ventura Publishing, and Corel Draw. ; - -

Output — The page layout file is sent to “print” to a spe01ﬁc high- esolutlon device through a

postscript driver. The postscript driver converts the page layout program along with the
graphics and photos to postscript code. Postscript code is-a page descrlptlon language

developed by Adobe to describe an image for prmtlng

The code is then sent to a Raster Imagmg Processor (RIP ! that 1nterprets the postscript into

the device specific language.

is (reated in.the RIP’s memory,

..........

including screening algorithms, separatlon . imposition, and other functions that

control certain
single file wusi
information.

This resulting

generated fron
printer or serv
directly to pres
pre-press instrt

Most printers hav
corrections to cus
instruction has not

optlons of the printing device.” The dlsplay list is converted (rasterized) to a
ng the paramet< rs of the destmatlon printér that is used to image the

electronicéﬁle 1s dlgltal pre-press 1nstruct10n The file has limited uses as it is
1 proprietary éoftware for* d1g1ta1 output for the purpose of printing. The
ice provider w’ﬂl then use the file to prepare film or plates, or sends the file
s for printing.; As proylded in Regulation 1541(g), a specific charge for digital

iction isnot taxab_l,_e-;""

e the ab111ty to perform all four steps, but often perform the first three as
tomer supplied files. If the fourth step is not performed, digital pre-press
bee_n-*S'bld and the printer’s charges are considered fabrication labor.

The sale of canned or prewritten digital pre-press instruction in tangible form is a sale of tangible
personal property which is subject to tax.

! The RIP is the control device for raster-based output. Raster means line. For each line (there could be from 300 to

3,000 lines to an inch)

the laser is either on or off for each possible position. Since almost all output today is based

on dots, a RIP is required. The RIP is connected to a marking engine that uses lasers to put dots that create images
on film, plate, or directly to press. The end product of the RIP is a bit map of zeros and ones that describes where
every dot is located. The marking engine to turn the laser on or off to place the dots in position uses this data.
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Charges Not Considered Digital Pre-Press Instruction. The first three steps described in
section 1105.10 by themselves do not qualify as digital pre-press instruction. Charges for
scanning artwork or photographs, creating original artwork by computer, or manipulating
scanned images are subject to tax as described in Regulation 1540.

Proofs. Proofs are generally provided to the customer during the digital pre-press process.
Proof art is not digital pre-press instruction. Charges for proof art that is delivered to a
California consumer are taxable.

Film and Plates. Charges for film and/or plates are not digital pre- press instruction (even
though the film or plates are prepared from the electronic digital-pre- press ﬁ_!e). Tax applies to
these charges as provided in Regulation 1541(c) Special Prlntmg A1ds :

NEWSPAPERS AND PERIODICALS 1105.20

The sale of newspapers and periodicals is generally subject fo tax.y_..(:TEle terms “newspaper” and
“periodical” are defined in Regulation 1590, Newspapers.an iodicals.) Printers selling these
publications for resale should obtain a timely, valid resale ¢ emption cértificate from their
customer. The preferred form of the exemptlon certlﬁcate is provided in Regulation 1590 -
Certificate A. : S

Free Newspapers and Perlodlcalsf Tax does not apply to: the sale or use of property which
becomes an ingredient or component part of a newspaper or periodical regularly issued at
average intervals not exceedmg three months when that newspaper or periodical is distributed
without charge, nor does tax apply to such dlstrlbutlon “Printers selling such publications should
obtain a timely, valid exemptlop certlﬁcate from.their customer. The preferred form of the

certificate is provided in Regulatfon 1590 Certificate B.

Subscriptions. The sale of a neW>paper or periodical is not subject to tax if (1) it is sold by
subscription; (2) it appedrs at/ least four, but not more than 60 times each year; and (3) it is
delivered by mail or common’carrier. Printers selling these publications for resale should obtain
a timely, valid resale or exemption certificate from their customer. The preferred form of the
exemption certiﬁc(1te>,_i-s“'provided in Regulation 1590 - Certificate A.

Nonprofit Organizations. The sale or distribution of newspapers and periodicals by a nonprofit
organization may not be subject to tax.

(a) Organizations qualifying for tax-exempt status under Internal Revenue Code Section
501(c)(3) — tax does not apply to the sale or use of a newspaper or other periodical, or its
component parts, if either of the following apply:
® Issues of the publication are distributed to the organization’s members in consideration of

their membership dues, or

e The publication does not receive revenue from, or accept, commercial advertising.
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To qualify for the exemption, the newspaper or periodical must be regularly published,
averaging at least four issues a year. Printers selling such publications should obtain a
timely, completed exemption certificate from their customer. The preferred form of the
certificate is provided in Regulation 1590 - Certificate C.

(b) Other nonprofit organizations [organizations not qualifying under IRC Section
501(c)(3)] — tax does not apply to the sale or use of a newspaper or periodical if both of the
following conditions are met:

® The publication is distributed to the organizations’ members in cons1derat1on of their
membership dues, and

® The cost for printing the publication is less than ten percent of the’ membersh1p fee for the
period in which the publication is distributed. (Se__e Regnlauon 1590(b)(5)(B) for
calculating printing costs.) ’ I

Printers selling such publications should obtain a t1mely, completed exempt1on certificate

from their customer. The preferred form of the certlﬁcate is pr

Certificate D.

: 1ded in Regulation 1590 -

Ingredient or Component Part. Tax does not apply to the sale or use* of materials that are
physically incorporated into the newspaper or perlodlcal For example paper and ink are
ingredients of a newspaper; however, a photograph does not become an 1ng_red1ent or component
part of a newspaper or periodical merely because’ the image of the photograph is reproduced in
the publication (see spec1al pr1nt1ng ‘aids below) Fhers ¢irculars, handbills, order forms, reply

envelopes, and sin
newspaper or peri
printed matter is n

Special Printing
purchasers,” provi
the special printing
not purchase speci
printing aids is so
periodicals for in
individual purcha<
printing aids.

iilar
iodica
st the

Aids
des tk
y aids
al pri
1d to

items are: considered component part< when inserted in or attached to a
1P r1nters may sell these itéms for resale even if the purchaser of the
seller of the newspaper or penodwal

. Regulat1on 1541(0)(2)(B)l “Sales of printed matter to multiple
1at a;person is not purchasing special printing aids for resale when title to
doges not pass te that person’s customer prior to any use. A person does
nting aj’ds for resale when the printed matter produced with those special
several purchasers. Consequently, a person purchasing newspapers or

dividual -sale cannot purchase special printing aids for resale because the
ers.. of the newspapers and periodicals are not also purchasing the special

Example 1: A furniture store purchases 1 million advertising flyers to be inserted in and
sold with a local newspaper. The store may purchase the printed matter for resale because
the inserts will be resold with the newspapers. The store may not purchase the special
printing aids for resale, however, because the purchasers of the newspapers are not
purchasing the special printing aids.

Example 2: A furniture store purchases 1,100,000 advertising flyers — 1 million to be
inserted in and sold with a local newspaper, and 100,000 to be delivered to the individual
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store locations (to give free to walk-in customers). The store may purchase 1 million flyers
for resale, but tax applies to the sale to the store of the 100,000 that will be used at the stores.
With respect to the special printing aids, the printer should report tax based on the split sales
rule described in Regulation 1541(c)(2)(C). If the printer separately states a charge for the
special printing aids in an amount not less than the printer’s cost of the special printing aids
or their components, tax applies to that separate charge. In the absence of a separate charge,
the taxable portion of the sale of the flyers will be regarded as including the sale of the
special printing aids provided that the measure of tax on the flyers is at least equal to the
printer’s cost of the special printing aids or their components. If the measure of tax on the

sale of the flyers is less than the printer’s cost of the special prlntlng aids or their

components, the printer owes tax on the difference.

PRINTED SALES MESSAGES

The application of tax to sales of printed sales messages is
Printed Sales Messages. Printed sales messages are materials
advertising or promoting goods or services. Printed sales nie
circulars, coupon books, letters, and pamphlets, 1nclud1ng
standees and danglers. In order for sales of prlnted messages
satisty the following conditions: : -

1105.25

governed by Regulatlon 1541.5,
prlnted?for the principal purpose of
ssages’ include brochures, catalogs,
three- d1mensronal items such as
fo be exempt from tax, they need to

1. Printed to the spe01a1 order or. spe01ﬁc request of the purchaser;

2. Mailed or delivered by the seller, .the selIer s agent ot
for the purchaser, through the U. S Postal Ser\flce or by

mailing house acting as the agent
y’common carrier; and

3. Received by a person Who becomes the owner of the printed sales messages at no cost to

that person

If all of the above conditibns :,éslre not met, tax apphes to

the charges for the printed sales

messages to the same extent as sales,,of other printed matter. Printed sales messages do not
include campaign literatﬁre 4_;£1nd -other fund-raising materials, stationery, sales invoices,
containers for sample rrierchqﬁdise, newspapers or periodicals, calendars, notepads, cash register
tapes, or directories unless’.,t-hey meet the principal purpose of advertising or promoting goods or

services. Printed sales--»-fhessages also do not include reply

envelopes and order forms unless

these items are inserted in, stapled, glued, or otherwise affixed to the printed sales messages to
become a component or integral part and are sold together with the printed sales messages.

Printed sales messages are generally encountered in the audits of printers and publishers. When
testing claimed deductions for printed sales messages, auditors need to examine:

1. Sales invoices;
Samples of the printed sales messages;

2
3. Exemption certificates issued for the printed sales message; and
4

Shipping documents (U.S. postal receipts or bills of lading) to determine who received

the printed sales messages.
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5. Any agency agreement for the purchase of envelopes and other printed matter as
described in Regulation 1541.5(b)(10).

If any portion of the printed sales messages are shipped to the California address of the purchaser
or delivered to sales representatives of the purchaser, that portion of the selling price of the
printed sales messages is includable in gross receipts and subject to tax. (See Exhibit 4 — Printed
Sales Messages Flowchart.)

Auditors should review the job/customer folders to examine a sample of the printed material and
the exemption certificate issued for that job. When reviewing the sample of the printed sales
message, auditors should verify that the printed matter is in fact advertlsmg or promoting a good
or service. If the printed material contains both promotional and informational material, more
than 50% of the printed material must be promotional in order to be conSIdered a printed sales
message. If the promotional material is less than 50%, the prmted ‘material will not qualify as a
printed sales message even when there is a timely exemption certifié ite on file that identifies the
printed material as a printed sales message. Purchase orders contain ng the information required
on exemptlon certificates w1ll be considered adequate documentatlon in place of the exemptlon

When rev1ew1ng the sales invoices, auditors; should rev1ew the 1tems sold w1th the printed sales
message, since not all 1tems will quahfy for the exemptlon Auditors should review the delivery
receipts to verify that’ ‘the prmted sales’ messages were dehvered; by common carrier or by the
seller to someone 6ther than the owner of the prlnted sales ‘messages. The seller should maintain
the necessary documentaﬁon to support the type ‘of dehvery and the destination of the printed
sales messages. If necessary, the common carriers” can be contacted to verify delivery
destinations. Quite often the purcha ser dlrects common carriers to have some of the printed sales
messages delivered to its bu51ness locatlon forits own use to distribute to its customers. The

portion of the charge for priﬁtedi_,sale*s messages diverted to the purchaser is subject to tax.

Agency Relationship ._—,.4-~-‘Enve’iopes'""& Other Printed Matter. As provided by Regulation
1541.5, the purchaser of prip‘ied sales messages may enter into an agency agreement with the
seller of printed sales messages to purchase envelopes and other printed matter, generally in
bulk, as an agent of theseller of the printed sales messages. In turn, the seller will incorporate
the envelopes or othier printed matter into the printed sales messages and sell the envelopes or
other printed matter with the printed sales messages. The sale by the third-party supplier is a sale
for resale to the seller of the printed sales messages. As such, the purchaser, as the agent, should
provide the third party supplier with a resale certificate, purchase order, or other such document
containing the seller’s permit number, the seller’s name, and the seller’s address. The resale
certificate or other such document must also contain a statement that the property is purchased
“for resale” and be signed and dated. Unless the resale certificate or other such document is
given on behalf of the seller of the printed sales messages, pursuant to the agency agreement, the
purchaser of the printed sales messages will be presumed to be acting on its own behalf. In this
case, the envelopes or other printed matter will not be considered sold with the printed sales
messages and the purchase of the envelopes and other printed matter will be subject to tax.
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When auditing the books and records of the parties involved, the auditor should verify that the
seller and purchaser of the printed sales messages entered into an agreement, prior to the
acquisition of the envelopes or other printed matter, that the purchaser would act as an agent of
the seller with respect to the purchase of envelopes or other printed matter which become
incorporated by the seller into the printed sales messages sold. The inclusion of a statement in a
letter of agreement or other such document similar to that provided in Regulation 1541.5(c)(6)
will suffice.

Although Regulation 1540 provides a presumption that an advertising agency is acting as an
agent of its client unless it elects a non-agent status, the presumption does not apply under the
conditions discussed above. If an advertising agency is the purchaser of prlnted sales messages
and enters into an agency agreement with the seller of printed sales messages for the purchase of
envelopes or other printed matter that will be sold by the seller along w1th the printed sales
messages, the advertising agency and seller must adhelre"'i to the requirements of
Regulation 1541.5 for the treatment discussed above to apply ‘

Note: The purchaser of printed sales messages cannot-act: as an ag ent of the% seller with respect to
the delivery of the printed sales messages. If _‘g_he prmtegi ‘sales messages-are delivered to the
purchaser for any purpose, the exemption does not apply.
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SPECIAL REPORTING PROCEDURES FOR PRINTERS
REGARDING SPECIAL PRINTING AIDS 1106.00

GENERAL 1106.05

Unless a printer includes a statement in the contract or sales invoice retaining title to the special
printing aids, it is irrebuttably presumed that the printer resold the special printing aids purchased
or produced by the printer for use on the customer’s job, prior to any use, along with the printed
matter. Printers keeping detailed job cost records may use actual basis teporting to calculate
their tax liability on purchases and sales of special printing aids. Actual basis reporting traces
the specific printing aid from its purchase to its sale. Note, a- prrnter who will retain title to
special printing aids for a particular job should not use a resale: certlficate When purchasing those
special printing aids even if the printer usually purchases all 1ts spe01a1 prrntlng aids under resale
certificates. P -

PERCENTAGE OF SALES METHOD 1106.10

As an alternative to reporting their tax liability on purchases and sales of spe01al printing aids on
an actual basis, printers may use the “percentage-of sales method.” Thls method allows printers
to determine their tax liability on special printing aid purchases by using a formula that compares
sales of printed matter. (See Exhibit 5/ for an 111ustrat10n >f the percentage of sales method
calculation.) For purposes of the fermula prmted material” includes only those transactions
that included the salé of special’ printing, aids. Prlnted materlal_,that did not include the sale of
special printing aids should not be included in the ealculatlon ¢.g., stock forms, blank envelopes,
reprint orders that used an eld spe01a1 pr1nt1ng ald) Prrnters using this method must perform
the calculations for each reportlng perlod Prlnters cannot use a sales ratio from a prior period
for future reporting. See Section 1106.20 for situations when printers must report their tax

liability for purchases and sales of specral printing aids on an actual basis.

Special Printing Aids (SPA’s) Purchased Tax-Paid. Printers purchasing all of their special
printing aids tax paid may claim a tax-paid purchases resold deduction for special printing aids
that were resold as part of taxable and U.S. Government sales of printed material, and for sales of
special printing aids whete the special printing aids themselves were actually sold for resale.
(See Section 1106. 1_,5»"‘fbr an explanation of when sales of special printing aids qualify as sales for
resale.) Using the percentage of sales method, the tax-paid purchases resold deduction would be

calculated using the following formula:
Taxable and U.S. Govt sales of printed matter + resales of printed matter and SPA’s x Tax paid purchases of SPA’s
Total sales of printed matter

Special Printing Aids Purchased Ex-Tax. Printers purchasing all of their special printing aids
ex-tax will need to report sales tax on their cost of those special printing aids that were sold as
part of nontaxable jobs other than U.S. Government, unless the special printing aids themselves
were actually sold for resale. Using the percentage of sales method, the sales of special printing
aids subject to sales tax would be calculated using the following formula:
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Nontaxable sales of printed matter less (sales of printed matter to U.S. Govt. + resales of printed matter and SPA’s)
X SPA’s purchased ex-tax
Total sales of printed matter

Mixed Purchases of Special Printing Aids. Printers purchasing some of their special printing
aids ex-tax and some tax-paid will need to perform additional calculations to determine if they
owe sales tax on their sales of special printing aids or are entitled to a tax-paid purchases resold

deduction.

Step 1: Calculate as if all the special printing aids were purchased ex-tax:

Nontaxable sales of p

x_Total purchases of SPA’s

rinted matter less (sales of printed matter to U.S. Govt. + resales of prmted matter and SPA’s)

Total sales of printed matter

Step 2: Subtract the amount of tax-paid purchases of special prmtmg alds
Total special printing aids subject to tax - Tax-paid purchases of spec1a1 pr

special printing ai
(negative amount*

*The amount of the tax-paid purchases resold deductlon sh(

positive number.

SALES OF SPECIAL PRINTING AIDS FOR RESALE

A person who sells
special printing ai
when the printed n
aids are sold at ret
the special printing
resell the special p
purchases both p
circumstances, tax
person’s sale of th
the printed matter:
purchasing special

As explained in R

= Total special printing alds subject to tax

inting aids = Sales of

ids to be reported (positive amount) or Tax paid’ purchdses resold deduction

)

uld be cilalmeﬂ%on the return as a

1106.15

natfer does not necessarily sell the
Rather, even
1atter is sold for resale the. usual presump‘uon applies that the spec1a1 printing
il. However, a person purchasmg printed matter for resale may also purchase
4 alds used to produce the pritited matter for resale if that person will, in fact,
rinting aids prlor to any use. The most common example is a print broker who
rinted matter’ and _special prmtmg aids for resale to its client. In such
then- apphes to that person’s sale of the special printing aids unless that
e special printing aids is for resale. Except for situations where the seller of
is the printer or print broker, it would be unusual for the purchaser to be
p(intihg aids for resale.

5 spec1al prmtmg alds along w1th prmted I

egulation 1541(c)(2)(B), a printer is regarded as selling special printing aids

for resale only where:

1.
less than th

The printer separately states the sale price of the special printing aids in an amount not

e sale price of the special printing aids, or their components, to the printer; and

The printer accepts a timely resale certificate from the printer’s customer stating that the

special printing aids are purchased for resale.
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As explained in Regulation 1541(c)(2)(B)1., a purchaser of printed matter is never regarded as
purchasing special printing aids for resale along with the printed matter when the printed matter
will be sold to multiple purchasers (e.g., sales of newspapers or printed boxes as containers for
products). As explained in Regulation 1541(c)(2)(B)2., a purchaser of printed matter is never
regarded as purchasing special printing aids for resale if that person’s contract for the sale of the
printed matter is not in existence prior to the printer’s use of the special printing aids. This goes
back to the point mentioned above that unless the purchaser of the special printing aids is a
printer or a print broker for that transaction, the special printing aids are not being purchased for
resale.

WHEN THE PERCENTAGE OF SALES METHOD MAY NOT BE. USED 1106.20

The percentage of sales method calculates taxable measure for: the purchase and sales of special
printing aids based on the cost of the special printing aids, and there¢fore may not be used by print
brokers since print brokers are regarded as selling special pr1nt1ng§ ds at retall and are generally
liable for sales tax on the separately stated price of the special prlntlng aids, assuming that the
stated price is greater than the cost of the special pr1nt1ng alds to the prlnt broker

The percentage of sales method works on the _,aSSumptr_on that the . relatlonshlp between the
printed matter sales price and the special printing aid.cost is <=ssent1ally a congsistent relationship
between the cost and selling price for all.the prlnter s transactions. For example if the cost of
specral printing aids for the"pr’inter represents 5-10% of sales, without régard to whether the sale
is taxable or not, a customer whose transactrons had a hlgher ratio may not be consistent. The
auditor will need to determine whlch customers, i any, do not.have a consistent relationship for

purposes of applying the percentage of sales method

If a customer is not s1m11ar to! other customers s to printing aid purchases, the sales and
purchases related :to that customer should be‘“'pulled out of the percentage of sales method
calculation and handled on an actual basis. If an auditor discovers such a customer has not been
pulled out of the salculatlon the audrtor should treat the matter on a prospective basis. This
means that the auditor: should not pull out the customer and recalculate the percentage in the
audit. However, for reportirig periods subsequent to the audit report, the customer should be
removed from the calcul__atibn. The auditor should make specific audit comments in the audit
working papers to pr.o‘x'?ide the taxpayer written notice that sales to that customer should be
handled on an actual basis.

VERIFICATION PROCEDURES 1106.25

If a printer uses the percentage of sales method to report its tax liability with respect to special
printing aids, the auditor will audit the printer using the same method. As explained below, the
auditor will audit the components of the formula in order to verify that tax has been reported
correctly.

Sales of Printed Matter. The auditor should verify that the amounts included in the numerator
of the formula do not include sales where a special printing aid was not sold. The auditor must
also verify that the taxpayer correctly segregated sales of printed matter into taxable sales, U.S.
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Government sales, sales of printed matter for resale where the special printing aids are also
resold, and other nontaxable sales of printed matter. In particular, the auditor should verify that
sales of printed matter for resale where the special printing aids are also resold (see
Section 1106.15) are correctly segregated from other sales of printed matter for resale. Other
sales for resale, sales delivered out of state, exempt sales of printed sales messages, exempt sales
of containers and labels, and exempt sales of newspapers are all considered “other nontaxable
sales.” That is, this category includes any nontaxable sale of printed matter except: 1) sales to
the U.S.; and 2) sales of printed matter for resale where the special printing aids are, in fact, also
sold for resale.

Total Sales. The auditor should include in the denominator of the formula all sales (taxable and
nontaxable) of printed matter that were sold along with the spe(nal printing aids. Special
attention should be taken to not include any sales where a spe01al prmtmg aid y Was not also sold.

Purchases of Special Printing Aids. The auditor should Venfyg that he amount used for
purchases represents the tax-paid or ex-tax status used in the formula. In other words, if the
taxpayer represents that all special printing aids are purchased tax pald the ‘auditor should test to
verify that assertion is true. If the taxpayer purchases "§pec§a1 printing aids ex-tax and tax-paid,

the auditor should verify that purchases are proper-ly segregated.

Verifying Sales of Prlntlng Aids for Resale, In/ Verlfymg special prlntlng a1ds for resale, the
auditor must first examine ‘the” contract Of sale (the ‘written documentation of which may consist
solely of the sales 1nV01ce) The: .CO ntract of sale must have a separately stated sales price for the
special printing aid and that price must be at ledst as much as or greater than the sales price of the
special printing aids (or; When self- nanufactured the cost. of the components) to the printer.

Once the auditor has determined that the printer has made a separate statement for the sale of the
special printing aids, he or she must determme whether the printer has taken a timely and valid
resale certificate. ' The iterm ¢ spec1al prmtlng 4ids” on a resale certificate shall be sufficient to

cover all special préintmg alds

If the printer has a valid’ resale certlﬁcate on hand for both printed material and special printing
aids, the auditor shfould accept the certificate unless good faith acceptance is questioned.

Good faith acceptance of a resale certificate for a special printing aid depends upon the
appearance of two ‘factors:

1. Does the customer of the person issuing the resale certificate obtain the right to exercise
dominion and control over the special printing aid? and

2. Does the person issuing the resale certificate have an existing obligation to sell the
special printing aid to the customer when the certificate is issued?

If the printer has no reason to question whether the answer to both of these questions is yes, then
the resale certificate can be accepted in good faith. For example, if the printer knows that the
purchaser will be reselling the printed matter to multiple purchasers, then the resale certificate is
not accepted in good faith.
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When it is necessary to determine whether an existing obligation was present at the time of use,
the auditor should examine the relative purchase order, invoice, or other existing agreement. If
the existing obligation is an oral agreement, the person purchasing the special printing aids for
resale must have some means to establish that the agreement was in existence no later than the
time the special printing aids were used in the printing process. Note that this inquiry will most
commonly be required in the audit of the purchaser who issued the resale certificate, not in the
audit of the printer who accepted that certificate, unless the auditor has first determined that the
printer did not accept the certificate in good faith.
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GLOSSARY OF TERMS 1107.00

ADVERTISING. Advertising is commercial communication utilizing one or more forms of
media (such as television, print, billboards, or the Internet) from or on behalf of an identified
person to an intended target audience.

ADVERTISING AGENCIES. Advertising agencies design and implement advertising
campaigns for purposes of advertising the goods, services, or ideas of their clients. As part of
that primary function, advertising agencies provide their clients with services (such as
consultation, consumer research, media planning and placement, pubhc relations, and other
marketing activities), and may also provide tangible personal property (such as print
advertisements, finished art, and video and audio productlons) ' :

CLIP ART. Clip art is prepackaged art (including photographic images) wh'ich is not produced
to the special order of the customer and which is commercially available on CD, other electronic
media, or by computer program for use in digital page layout. Images that are enlarged, reduced,
or rotated are not considered “produced to the spec1a1 order of the customer.”

COLOR SEPARATOR. A color separator 1s a person. wro engagés in the process of color
separation. The process of color separatlon leldes a fuil color photographrc image into four
separate components, correspondlng ors used in process color printing.
The color separator. may accomphsh this photographrcally or electronically, and the products of
this process may be n-or a separated printing plate.

COLOR SEPARATION WORKING PRODUCTS Color separation working products
consist of property such as photographlc film, for making transparencies, masks, internegatives,
interpositives, halftone: - negatives, compos1te &olor separation negatives, goldenrod paper and
mylar plastic used in makmg Tlats, tape used in stripping negatives into flats, developing
chemicals which become a component part of negatives and positives, proofing material and ink
used in making final proofs progresswe proofs, and similar items, which are similar in function

to special printing aids.

COMMERCIAL ARTISTS. Commercial artists, who may characterize themselves as
commercial artists, commercial photographers, or designers, provide services and tangible
personal property to their clients for use in their clients’ advertising campaigns, or for their
clients’ other commercial endeavors such as sales of copies of finished art (including, e.g.,
photographic images) provided by a commercial artist. Services they provide to their clients
include the creation and development of ideas, concepts, looks, or messages. Electronic artwork
they provide may be transferred through remote telecommunications such as by modem or over
the Internet, or by tangible means through electronic media such as CD. Tangible personal
property they provide may include electronic media on which electronic artwork is transferred to
the client, hard copies of the electronic artwork, and hard copies of finished art (which may
consist of photographic images).
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COMPREHENSIVE (COMP). Ideas presented as preliminary art to demonstrate concepts in
the initial phase of art design.

CONTRACT OF SALE. An agreement to transfer tangible personal property for consideration
is a contract of sale. The client may, for example, issue a purchase order for the purchase of
tangible personal property. The contract of sale for that tangible personal property consists of
the terms of the purchase order together with the relevant terms of the master agreement.

CREATIVE ART SERVICES. Creative art services are services performed by persons such as
advertising agencies and commercial artists to convey ideas, concepts looks, or messages in
connection with the production, distribution, or exploitation of a quahﬁed motion picture,” as
defined in Regulation 1529(b)(1)(A). Creative art services de not. 1nclude services for the
preparation of finished art for use in reproduction by photomechamcal processes

DANGLERS. Printed advertising similar to standees (see below) except they are not generally
three-dimensional and hang on a string instead of standing upr1ght :

DESIGNER. A designer plans and prepares a general 1ayout of typ(é)graphical and illustrative
elements for printed literature.

DIGITAL PRE-PRESS INSTRUCTION Drgltal pre press mstructron is the creation of
original information in_electronic form by cornblmng more than one computer program into
specific instructions or 1nformat1on necessary to prepare and link files for electronic transmission
for output to film, plate or dlrect to press whrch IS then tran<,fe‘rred on electronic media such as

tapeor CD. =

DIRECT LABOR. Directélabofr mcludes the charge for any labor to create tangible personal
property sold by an advertising agency or comiinercial artist, whether the advertising agency or
commercial artist performs the labor 1tself as a sole proprietor or pays someone else to perform
the labor, such as an employee oﬁr»-"'s'ub-contractor‘ (See “Labor” for technology transfer

agreements.)

ELECTRONIC ARTWORK. Electronic artwork is artwork created through the use of
computer hardware 'and"software processes which results in artwork in a digital format that can
be transmitted to others via electronic means (that is, transmitted through remote
telecommunications such as by modem or over the Internet, or by electronic media such as CD).
Elements of the process include the creation of original artwork or photographic images,
scanning of artwork or photographic images, composition and design of text, insertion and
manipulation of scanned and original electronic artwork, photographic images, and text.
Electronic artwork does not include artwork that is transferred to clients in a tangible form, other
than on electronic media, even where such artwork may have been manufactured or produced in
whole or in part by computer hardware and software processes.
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FINISHED ART. Finished art is the final artwork used for actual reproduction by
photomechanical or other processes, or used for display. It includes electronic artwork,
illustrations (e.g. drawings, diagrams, halftones, or color images), photographic images,
sculptures, paintings, and handlettering. Blueprints, diagrams, and instructions for signage
furnished to a client as the result of environmental graphic design services are not finished art.

HARD COPIES. An item is transferred on hard copy when it is transferred on any tangible
personal property other than in digital format on electronic media. For example, finished art
transferred on canvas or paper is transferred on hard copy while a transfer of finished art solely
in digital format on a CD is not regarded as a transfer on hard copy

ILLUSTRATOR. An illustrator creates an illustration, wh1ch is an orlginaléartwork (including
cartoons and comic strips) licensed for the purpose of publ1cat10n .

INTERMEDIATE PRODUCTION AIDS. Intermediate productlon aids include items such as
artwork, illustrations, photograph images, photo engravmgs and other similar materials which
are used to produce special printing aids or ﬁn1shed art:””

LABOR. For purpose of determining the cost of labor for the calculation of the measure of tax
on the sale of tangible personal property: s part of a’ quahfylng technology transfer agreement,
“labor” means any charges for,labor-used fo: creaté such tangible personal property where the
advertising agency or commercial artists purchases Such labor from a third party, or the work is

performed by an employee or the: advertlsmg agency or commerclal artist.

The difference for purposes gol deternnnlng the Value of “labor” under Regulation
1540(b)(2)(D)2.c. for sales of tanguble personal property with qualifying technology transfer
agreements and “direct labor” for other salés of tangible personal property covered by
Regulation 1540(b)(3) is that in the former, the value of a sole proprietor’s own labor is excluded
from the calculation (for technology transfer agreements) while the value of a sole proprietor’s
own labor is included:in the calculation for other sales of tangible personal property. If the
seller is not a sole propnetor, this distinction is inapplicable.

MAILING HOUSE A business providing the services of stamping, addressing, sealing, or
otherwise preparing property for mailing for compensation.

MASTER AGREEMENT. A master agreement is a contract, however characterized (such as
“agency-client agreement”), entered into between an advertising agency or commercial artist and
its client which specifies the obligations of each party to the master agreement with respect to
their relationship, whether for a specified time or advertising campaign or until one of the parties
terminates the agreement. A master agreement between an advertising agency and its client may
specify the obligations of each with respect to the design of an advertising campaign for the
client, the placement of the advertising with print and television media, and for the sale and
purchase of tangible personal property related to the advertising campaign. There may then be
additional terms for the purchase of specific tangible personal property during the advertising
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campaign, such as in a purchase order, which identifies the specific property that will be
purchased and sold and the sales price for that property.

MECHANICAL OR PASTE-UP. A mechanical or paste-up (also called camera-ready art or
camera-ready copy) is produced by preparing copy to make it camera-ready with all type and
design elements, and then pasting the prepared copy on artboard or illustration board in exact
position along with instructions, either in the margins or on an overlay, for the platemaker. This
technology has been generally replaced with computerized layout processes.

MEDIA COMMISSIONS. Compensation for the placement of advertising.
PHOTO ENGRAVINGS. The process of preparing letterpress pl‘éités from illustrations.

PHOTOGRAPHER. A photographer creates an original photographlc 1mage through the use of
a camera or similar device.

PHOTOSTAT. A photostat (also called a “stat”) is a copy produc d by photographlc means,
often used in layout, dummy work, or “for pos1t10n only , fcamera ready art

PRELIMINARY ART. Preliminary art is tanglble persona] property Wthh is prepared solely
for the purpose of demonstrating an idea or message for acceptance by~ the client before a
contract is entered into,-or before approval is-given, for preparation of finished art provided
neither title to, nor permanent possession of, such tanglble personal property passes to the client.
Examples of prehmrnary art 1nclud6 roughs Vrsuahzatrons layouts, comprehensives, and instant

photos.

PRELIMINARY PRO DU¢TIQN AIDS Ards used in the production of preliminary art.
PRINT BROKER. A print broker is a person who contracts to sell printed matter, but who does
not actually engage in the“: prifting process to produce the printed matter to be sold, instead
purchasing the printed métter;.from a printer or from another print broker for resale to the print
broker’s customer. A person‘who sells printed matter for which that person did not engage in the
printing process is acting-as a print broker even if that person engages in the print process for
other contracts.

PRINTER. A printer is a person engaged in the printing process.

PRINTING PROCESS. The printing process involves activities related to the production of
printed matter such as letterpress, flexography, gravure, offset lithography, reprography, screen
printing, steel-die engraving, thermography, laser printing, inkjet printing, and photocopying.

PRODUCTION FUNCTION. A production function is a segment of the process of producing
camera-ready art or camera-ready copy, and includes the following:

(a) Alterations, which are changes made to typeset copy or camera-ready copy.
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(b) Dummy, which is a mock-up or layout of a page showing position and overall form, used
for approval. A dummy can be assembled manually or generated by a computer program. A
dummy is never physically incorporated into a mechanical or paste-up.

(¢) Formatting, which is a manuscript mark-up, when done electronically.

(d) Manuscript mark-up, which is the application of type specifications to a manuscript for
typesetting, when done manually.

(e) Mechanical or paste-up (also called camera-ready art or camera—ready copy), which is
produced by preparing copy to make it camera-ready with all type-and des1gn elements, and then
pasting the prepared copy on artboard or illustration board in ‘exact stmon along with
instructions, either in the margins or on an overlay, for the platemaker '

(f) Production Coordination or Production Dlrectlon whlcE %_‘,:IS tfle coordination and

scheduling of the various components of a project.

(g) Production Editing, which is editing that mamtams ed11 oria 1ntegr1tyof the author’s work

during the production process.
(h) Proofreading, whlchwig a readmg.f"of typeset copy for ¢
original manuscript. .- .

sorrectness in comparison with the

, typoéraphy, or composmon Whlch is the fabrication or production of

(i) Typesetting

composed type, o
Typesetting, typog
paste-up, mechanic

PUBLISHER. A
distribute printed 1

r reproductlon pr
rraphy, or compc
al, or assembly o

oofs thereof, for' use in the preparation of printed matter.
smon does not 1nclude the fabrlcatlon or productlon of a

pubhsher owns
iterature. !

o_ut"rlght or by license, the rights to reproduce, market, and

REPRODUCTION PROOF A reproduction proof is used exclusively for reproduction. It
consists of either a direct impression of composed type forms containing type matter only or type
matter combined With clip art, or a copy of that direct impression made by any method,

including the diffusion transfer method.

SCANNING. Scanning is the process using a computer and a computer peripheral (a scanner)
whereby a hardcopy of artwork, such as a photograph or illustration, or other hardcopy, is
digitized into computer-readable format which can then be manipulated, if necessary or
desirable, by computer software.

SPECIAL PRINTING AIDS. Special printing aids are reusable manufacturing aids which are
used by a printer during the printing process and are of unique utility to a particular client or
customer. Special printing aids include electrotypes, stereotypes, photoengravings, silk screens,



Page 56 of 57
Advertising Agencies, Graphic Artists, Printers, and Related Enterprises

steel dies, cutting dies, lithographic plates, film, single color or multicolor separation negatives,
and flats. For purposes of Regulation 1541, special printing aids includes items defined as
intermediate production aids.

SPLIT SALES. A split sale is when a printer or print broker sells printed matter along with the
retail sale of a special printing aid (or aids) used to produce that printed matter where the sale of
a portion of the printed matter is subject to tax and the sale of a portion is exempt or otherwise
nontaxable. Sales to the United States are never split sales; the sale of the printed matter as well
as the sale of the special printing aids is entirely exempt from tax.

STOCK SHOT HOUSES. A business that maintains a library of photographs for sale or lease.
The photographs may be owned by the stock shot house, or the. photographs may be owned by
others (e.g., photographers) and marketed on the owners’ behalf by the stock shot house.

STANDEES. Printed advertising that is freestandmg and three dlrn s1onql'; Often used as cut-
outs to promote movies by being displayed movie theater lobbles : 5

TRANSPARENCIES. Transparent positive film that is used as theé: bagsis‘_: for creating color
separations or other types of film used in the prrntrng process
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EXAMPLE 1. Printer makes a taxable sale of printed matter and bills in lump-sum.

A California printer contracts to design and print flyers for a customer. The contract is silent
with respect to ownership of special printing aids. The printer hires a commercial artist to design
a character and then produce it as an illustration for the flyer. The commercial artist retains title
to and permanent possession of any preliminary art. The printer issues a resale certificate to the
commercial artist, and the commercial artist bills a Iump-sum charge of $1,000 for the
conceptual services and the illustration.

The printer contracts with a color separator and furnishes a resale certificate. The printer scans
the illustration into its computer and creates finished art for use by the color separator, who
provides the color separation for $2,000. The printer prints the flyers and invoices the customer
as follows:

Printing Today! Invoice : 9876
Design and print 100,000 flyers $10,000.00
Tax on $10,000 @ 7.75% 775.00
Total 10,775.00

Analysis of Transaction.

This is a taxable sale and the printer’s entire charge is subject to tax. Since the printer’s contract
did not retain title to the special printing aids (illustration and color separation), the printer is the
retailer of them. Thus, the printer properly purchased them for resale. The printer’s lump sum
charge includes the sale of the flyers and the sale of the special printing aids. Since that charge is
fully taxable and includes the charge for the special printing aids, no further tax due with respect
to them.

EXAMPLE 2. Printer makes an exempt sale of printed matter in interstate commerce and
bills in lump-sum.

Same facts as Example 1, except the printer delivers the flyers out of state pursuant to the
contract of sale, and invoices the customer as follows:

Printing Today! Invoice : 9877
Design and print 100,000 flyers $10,000.00
Tax (shipped out of state — no tax) .00
Total 10,000.00
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Analysis of Transaction.

Since the printer’s contract did not retain title to the special printing aids, the printer is the
retailer of them, and the printer’s retail sale of those special printing aids occurs in California
prior to the printer’s use (without regard to whether the special printing aids may, thereafter, be
shipped outside the state). Thus, the printer’s charge for the special printing aids is taxable, but
the printer’s charge for the flyers is not taxable since the sale of the flyers is an exempt sale in
interstate commerce. The printer’s taxable retail selling price of the special printing aids is the
printer’s cost.

The $1,000 charged by the commercial artist is for conceptual services and tangible personal
property (the illustration). The charge for the conceptual services is not taxable. Since the
charge is in lump sum, the 75/25 presumption of Regulation 1540(b)(2)(C)2. applies, and since
the printer has no information with respect to a higher or lower figure, the printer’s cost for the
tangible personal property is presumed to be $250 ($1,000 x 25%). The printer’s cost for the
color separation is $2,000, so the printer’s total cost for special printing is $2,250, which is the
printer’s measure of tax on its sale of the special printing aids.

The tax owed by the printer on $2,250 is sales tax. The invoice is thus okay as it, or the printer
could have collected tax reimbursement on the $2,250 if permitted by the contract of sale. In
either event, the printer must report and pay sales tax on the $2,250.

EXAMPLE 3. Printer makes an exempt sale of printed matter in interstate commerce and
separately itemizes charges for special printing aids.

Same facts as Example 2 except that the printer separately itemizes charges for the special
printing aids (the illustration and the color separation). The printer invoices the customer as
follows:

Printing Today! Invoice : 9878
Design and print 100,000 flyers:
Printing $6,100.00
Illustration 1,300.00
Color Separation 2,600.00
Tax (shipped out of state - no tax) .00
Total 10,000.00

Analysis of Transaction

As in the previous example, the printer is making an exempt sale of the flyers and a taxable retail
sale of the special printing aids. Although the printer itemized a marked up charge for the
special printing aids, under Regulation 1541(c)(2)(A)2. the printer’s taxable selling price is the
printer’s cost of the special printing aids. That is, the application of tax is the same as the lump
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sum billing in the previous example, meaning that the printer owes sales tax measured by the
printer’s $2,250 cost of the special printing aids as explained in the previous example.

EXAMPLE 4. Printer sells printed matter to an advertising agency as agent for its client
and separately itemizes charges.

Same facts as in Example 1 except that the printer separately itemizes charges for special
printing aids, and the purchaser is an advertising agency who does not issue a resale certificate to
the printer. The printer invoices the advertising agency as follows:

Printing Today! Invoice : 9879
Design and print 100,000 flyers:
Printing $6,100.00
Illustration 1,300.00
Color Separation 2,600.00
Tax on $9,025* @ 7.75% 699.44
Total 10,699.44

*Consists of printing, color separation and taxable artwork (illustration $1,300 x 25%)

Analysis of Transaction

An advertising agency is presumed to act as the agent of its client. Since the advertising agency
did not issue a resale certificate to the printer, under Regulation 1540(c)(1)(A) the printer is
presumed to have made a retail sale. To overcome that presumption the printer would have to
establish that the advertising agency elected non-agent status under Regulation 1540(c)(2)(A)
and resold the property or that the advertising agency resold the property as the retailer under
Regulation 1540(c)(2)(B) or (¢)(2)(C). Since the printer has no information to overcome the
presumption, the printer properly treated the sale as subject to tax.

The illustration is finished art; however, artwork (e.g., finished art) is regarded as an intermediate
production aid under Regulation 1541(a)(6) which in turn is regarded as a special printing aid
under Regulation 1541(a)(12). The basic rule under Regulation 1541(c)(2)(A)3. is that when a
printer makes a retail sale of a special printing aid (such as the illustration) along with a taxable
retail sale of printed matter, the entire charge is taxable, without regard to itemization. Under
this basic rule, the measure of tax in this example would be the entire charge of $10,000.
However, Regulation 1541(d) explains when the printer can deduct a portion of its charge for
nontaxable conceptual services.

As applicable to this example, Regulation 1541(d)(3) provides that when a printer separately
itemizes a charge for finished art that also includes a charge for conceptual services, it is
rebuttably presumed that 75 percent of that charge is for nontaxable conceptual services. On the
other hand, Regulation 1541(d)(3) also provides that there will be no deduction for conceptual
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services, and the entire charge will be taxable if the printer itemizes the charge as a “special
printing aid.”

Note: Regulation 1541(d) applies only when the sale of the printed matter is taxable. To the
extent there may be any inconsistency, this specific provision is controlling over the general rule
of Regulation 1541(¢c)(2)(A)3.

The printer here separately itemized a charge of $1,300 for the illustration. This qualifies as an
itemized charge for finished art, and it includes the conceptual services performed by the
commercial artist. Thus, it is presumed that 75% of the charge, or $975, is for nontaxable
conceptual services. The remainder of the printer’s charge for the illustration ($325) and all
other charges ($6,100 for the flyers and $2,600 for the color separation) are taxable for a total
taxable measure of $9,025.

EXAMPLE 5. Printer sells printed matter to an advertising agency for resale, and
separately itemizes charges.

Same facts as Example 4 except that the advertising agency furnishes a resale certificate to the
printer for the printed matter only. The printer invoices the advertising agency as follows:

Printing Today! Invoice : 9880

Design and print 100,000 flyers:

Printing $6,100.00
Illustration 1,300.00
Color Separation 2,600.00
Tax (resale - no tax) .00
Total 10,000.00

Analysis of Transaction

Since the resale certificate is for the printed matter and not the special printing aids, the printer is
responsible for tax on the selling price of the special printing aids. Under
Regulation 1541(c)(2)(A)2., the printer’s taxable selling price of the special printing aids (the
illustration and the color separation) is deemed to be the printer’s cost, without regard to whether
the printer separately itemizes a separate charge. As explained in Example 2, the cost to the
printer for the special printing aids is $2,250, and this is the measure of tax owed by the printer.

EXAMPLE 6. Print broker makes a taxable sale of printed matter and bills in lump-sum.

A print broker contracts to design and print flyers for a customer. The printer hires a commercial
artist to design a character and then produce it as an illustration for the flyer and issues a resale
certificate. The print broker hires a California printer to do the remaining preliminary work and

print the flyers, and issues a resale certificate for the flyers only (not for the special printing
aids).
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The commercial artist mails the illustration to the printer as instructed, retaining title to and
permanent possession of any preliminary art, and bills the print broker a lump-sum charge of
$1,000. The printer contracts with a color separator and furnishes a resale certificate. The
printer scans the illustration into its computer and creates finished art for use by the color
separator, who provides the color separation for $2,000. The printer prints the flyers and
invoices the print broker a lump-sum charge of $8,700. The print broker in turn invoices its
customer as follows:

Printing Today! Invoice : 9881
Design and print 100,000 flyers $11,000.00
Tax on $11,000 @ 7.75% 852.50
Total 11,852.50

Analysis of the Transaction

This is a taxable sale and the entire amount is subject to tax. Note: The print broker has no tax
liability for the color separation because it did not give a resale certificate to the printer for
special printing aids. Even though the broker made a taxable sale, the printer still has a tax
liability for the color separation measured by its cost of $2,000. In order for the printer to shift
the tax liability for the special printing aids to the print broker, the printer must have a timely,
valid resale certificate for the special printing aids AND separately state the charge for the
special printing aids on the customer’s invoice.

EXAMPLE 7. Print broker makes an exempt sale of printed matter in interstate
commerce and bills in lump sum.

Same facts as Example 6, except the flyers are shipped out of state pursuant to the contract of
sale. The print broker invoices its customer as follows:

Printing Today! Invoice : 9882
Design and print 100,000 flyers $10,000.00
Tax (shipped out of state — no tax) .00
Total 10,000.00

Analysis of the Transaction

The sale of the flyers is an exempt sale in interstate commerce; therefore, there is no tax due on
the sale of the flyers. Since the print broker did not furnish a resale certificate to the printer and
the printer did not separately itemize its charge for the special printing aid, the print broker does
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not have any tax liability with respect to the special printing aid (the color separation) acquired
by the printer.

The print broker is the retailer of the illustration the print broker acquired from the commercial
artist. The print broker owes tax on its selling price of the illustration, which is deemed to be its
cost. Since the charge by the commercial artist was a lump sum charge for the illustration and
conceptual services, the 75/25 presumption of Regulation 1540(b)(2)(C)2. applies, and since the
print broker has no information with respect to a higher or lower figure, the print broker’s cost
for the tangible personal property is presumed to be $250 ($1,000 x 25%).

EXAMPLE 8. Print broker receives resale certificate for printed matter, and issues resale
certificate for printed matter and special printing aids.

Same facts as Example 6 except: 1) the print broker issues a resale certificate to the printer for
the printed matter and for the special printing aid; 2) the printer separately itemizes its charges,
invoicing the print broker $6,100 for the flyers and $2,300 for the color separation; and 3) the
print broker’s customer issues the print broker a resale certificate for the flyers but not for the
special printing aids. The print broker invoices its customer as follows:

Printing Today! Invoice : 9883
Design and print 100,000 flyers:
Printing $7,100.00
Ilustration 1,300.00
Color Separation 2,600.00
Tax $3,900* @ 7.75% 226.69
Total 11,226.69

*Consists of color separation and illustration

Analysis of the Transaction

The printer’s sale of the printed matter is a nontaxable sale for resale. Since the print broker
issued the printer a resale certificate for the special printing aid (the color separation) and the
printer separately itemized a charge for it, the printer’s sale of the special printing aid is also for
resale. Thus, the printer has no tax liability on the sale.

The print broker’s sale of the flyers is a nontaxable sale for resale. The print broker’s sale of the
special printing aids (the illustration and the color separation) is a taxable retail sale. Unlike
printers, print brokers owe tax based on their separately itemized charge for special printing aids.
(Regulation 1541(c)(3)(C)2.) The measure of tax here is the print broker’s separately stated
selling price of $3,900 for the special printing aids ($1,300 + $2,600).
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Printer is the consumer o
SPA's. SPA's should be
purchased tax-paid or self-
reported to the Board. Printer
should not issue a resale
certificate.

Does the printer
retain title to SPA's
with statement on
sales invoice or
contract of sale?

Yes

NO

Are Spa's sold
with sales of
printed matter to
print broker?

—No» /Are SPA's
soldin a
"split sale?"

Are SPA's sold with:
1. Taxable sales of
printed matter;

Are SPA's sold with:
1. Sales in interstate commerce;
2. Sales of exempt printed sales

2. Salesto U.S. Govt,;
messages; .
3. Sales of exempt periodicals or 3. %alse:A(?f ?rlnted rlnitter Yes
newspaper; an s for resale?

4. Other resales of printed matter
(SPA's not resold)?

See Flowchart
page 2 for SPA's
sold at retail in
"split sales."

Yes

Does printer
1) separately state
a charge for SPA's greate
than or equal to the printer's

cost of the SPA's, and
X 2) receive a resale certificate
from the
Are SPA's broker for SPA's?!
acquired tax
paid?
Y Yes
Are SPA's
acquired
tax paid?

Are SPA's
acquired
tax paid?

May claim a tax-paid
Yes purchases resold
deduction.
Yes
~—No
liability is due.
No ) )

Tax is due based on the sale price
k(fspecial printing aids to the printer

whether the charge for the SPA's is
separately stated or not on the invoice?

' If the charge for SPA's is separately stated in an amount at least equal to the printer's cost but a valid resale
certificate is not on file, an XYZ form (BOE-504-CPA) may be used to verify that the sale of the SPA was for resale.
2 |f the printer has collected tax reimbursement on the separately stated price that is an amount greater than the

printer's cost, the printer has collected excess tax reimbursement and must either refund it back to the customer or pay
it to the Board.
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SPA’s Sold at Retail in “Split Sales”

Are SPA's sold in a
"split sale" where part
of the sale is taxable and
part of the sale is
nontaxable?

Yes

Is the charge for
SPA's separately
stated on the sales
invoice?

No

Yes

portion of the sale of
printed matter at least
equal to the cost of the
SPA's to the
printer?

separately stated
charge at least equal
to the printer's cos

of the SPA's?
Yes Yes

No No

Tax due on taxable portion
of printed matter plus the
difference between that amoun
and the cost of the SPA's to
the printer.

The separately stated
charge for the SPA's is
taxable in addition to the
taxable portion of the sale
of the printed matter.

SPA's regarded as included
in the taxable sale of printed
matter. No further tax is due,

Is the
taxable
portion of the sale o
printed matter at least
equal to the printer's

Yes

No further tax is
due.

Tax due on the taxable
portion of printed matter plus
difference (i.e., tax is due on
the cost of the SPA's).



XYZ Letter for Special Printing Aids Exhibit 3
BOE-504-CPA REV. 42 (40-007-02) STATE OF CALIFORNIA

STATEMENT CONCERNING PROPERTY PURCHASED BOARD OF EQUALIZATION
WITHOUT PAYMENT OF CALIFORNIA SALES TAX — SPECIALPRINTING AIDS

DMA

Auditor’s Initials
Please complete this inquiry statement to indicate the disposition of certain non-taxed purchases you made from the seller listed below.
Please fill out the form completely, check the appropriate boxes, and sign as your company’s authorized representative. The form should
be returned within 10 days.

NAME OF SELLER FROM WHOM YOU PURCHASED ITEMS WITHOUT SALES TAX SELLER’S PERMIT NO.
INVOICE PURCHASE RESPONSE
DATE NUMBER ORDER NUMBER AMOUNT DESCRIPTION List boxes (a) through (i) that apply

Please check the appropriate boxes below and list in Response area above. If none of these ap_ply',' }Jleaée exp/ain in Comments below.

PURCHASED FOR RESALE: ; H =
a. [ The above special printing aids were purchased for resale and resold in a sale SUbJect to Callfornla tax.

b. [J The above special printing aids were purchased for resale and resold to the U S gove § ment

The above special printing aids were purchased for resale and were—+resold with a nontaxable sale of printed material (other than U.S.
f

government). Our sale of the special printing aids: ir-a-sa ultimately subject-to-California-tax-as-explained-in-Regulation

0
ED_
e
&
£

3
¢
2

- i - Jebe—euétemer-was a nontaxable sale for resale. We
separatelv stated the sale price of the speC|aI printing alds and obtalned a resale certificate for'th¢ special printing aids from our
customer. The separately stated sales price was at least the amount ofithe sales: price iwe paid E_for the special printing aids or

their components.

d. [0 was subject to tax. {Tax - spegial-printing-aic
Board with our sales tax return for the report g period of =7 7

e. [] was subject to tax. tTaxen—the—eharge—feP

audit for the period

amountof $ was paid directly-to the

e amount of $ was assessed in our

f. [0 the-charge-forthe-spécial-printing-aids-was not f

You would check box e; d,:e, or f.if youfr sale ;bf the pri
not for resale — for examplewas; a sale in interstate
printed sales messages. -or-a-sale-forfesale that-willn

NOT PURCHASED FOR RESALE
The above special printing aids were not purcp’ased for resale*, and

g. [ taxin the amount of $ was paid directly to the Board with our sales tax return for the reporting period

h. O tax in the amount of: $ was assessed in our audit for the period
to

i. [ the purchase iswas a taxable transaction and tax is applicable.

*You would check box g, h, or i if you:

» only resell printed material and not special printing aids (e.g., book/newspaper publishers;, manufacturers purchasing product
labels or packaging — the labels/packaging are resold with the manufacturers’ products, however the manufacturer is the end user
of the special printing aids)

» _are a print broker who resells the printed material but maintains ownership of the special printing aids

» buy the printed matter for your own use

COMMENTS

NATURE OF BUSINESS

PURCHASER'’S SALES TAX PERMIT NUMBER PURCHASER’S NAME

SIGNATURE TITLE

S

DATE PHONE CITY

The information provided above is subject to verification by the State Board of Equalization.



Exhibit 4

Printed Sales Messages Flowchart — Regulation 1541.5

Outer envelope or
container sold with

the printed sales
message

Printed matter

No

Meets definition
of printed sales
message under
1541.5

(a)x1)?

Yes

Shipped via
common carrier or
US Post Office?

Yes

Free to
recipient?

Yes

Supporting
documention under
1541.5 (c)?

Yes

Tax Exempt

Samples shipped
to client or agency

Shipped

California?

No—p

NO———p

No—p

Reply envelopes,
order forms,
business reply
cards, etc.

out of

No

Sold with
the printed sales
message?

Yes

Attached to
sales message by
inserting in, stapling,
No gluing, etc. under
1541.5 (b)(8)?

No-»

Taxable
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Taxable Resales of Printed
Invoice | Invoice Printing Printing and Other Sales
Date Number Customer (ex-tax) US Govt SPA's Resales Messages | Out of State Total

04/02/01  01-658 Little Guy Inc. 6,796.96 6,796.96
04/03/01  01-659 Printing R Us 2,786.00 2,786.00
04/08/01 01-660 USA Stores 4,988.00 5,623.50 10,611.50
04/12/01 01-661 Big Business Inc. 7,078.00 7,078.00
04/16/01  01-662 Big Business Inc. 1,486.00 1,486.00
04/19/01 01-663 Forms 4 U 1,494.00 1,494.00
04/22/01  01-664 US Postal Service 488.50 488.50
04/29/01 01-665 Big Business Inc. 2,551.00 2,551.00
05/03/01 01-666 USA Stores 2,997.00 2,997.00
05/09/01 01-667 USA Stores 3,369.50 3,369.50
05/12/01 01-668 Advertising Services Co. 7,788.00 7,788.00
05/12/01 01-669 Little Guy Inc. 3,871.00 3,871.00
05/15/01 01-670 Big Business Inc. 2,562.00 2,562.00
05/19/01  01-671 Mail Sales Co. 8,465.00 8,465.00
05/22/01  01-672 Big Business Inc. 5,348.40 5,348.40
05/25/01 01-673 Advertising Services Co. 2,167.00 2,167.00
05/28/01 01-674 Printing R Us 1,700.00 1,700.00
06/05/01 01-675 USA Stores 759.00 5,500.00 6,259.00
06/06/01 01-676 Graphic Traffic 1,733.00 1,733.00
06/07/01  01-677 Advertising Services Co. 1,812.00 1,812.00
06/10/01 01-678 Forms4 U 5,597.50 5,597.50
06/11/01  01-679 Big Business Inc. 2,530.71 2,530.71
06/12/01  01-680 USA Stores 3,844.99 3,844.99
06/13/01 01-681 Graphic Traffic 146.50 146.50
06/16/01  01-682 Little Guy Inc. 3,792.00 3,792.00
06/18/01  01-683 Advertising Services Co. 1,365.00 1,365.00
06/19/01 01-684 Big Business Inc. 1,512.00 1,512.00
06/20/01 01-685 Printing R Us 1,773.66 1,773.66
06/21/01  01-686 Advertising Services Co. 7,914.65 7,914.65
06/22/01 01-687 Forms 4 U 4,080.50 4,080.50
06/23/01 01-688 Graphic Traffic 2,321.00 2,321.00
06/25/01  01-689 USA Stores 1,480.00 1,480.00
06/26/01 01-690 Big Business Inc. 11,395.00 11,395.00

Total 2Q01 80,948.71 488.50 15,658.00 9,436.66 8,465.00 14,120.50 129,117.37
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Sales Journal Page 2 of 2
[PERCENTAGE OF SALES CALCULATION: |
Percentage:
Other Resales+PSM+Qut of State 9,436.66 8,465.00 14,120.50 = 32,022.16 = 24.80%
Total Sales 129,117.37 129,117.37
Total special printing aids subject to tax:
Purchases of special printing aids (ex-tax) subject to tax 15,628.00 X 24.8000% =  3,875.74
Less: Tax-paid purchases of special printing aids (ex-tax) 1,340.00
Sales of special printing aids to be reported on Line 1: 2,535.74

[Information regarding XYZ Printing: |

XYZ Printing contracts and invoices on a lump-sum basis for all sales except resales of printing and special printing aids. XYZ Printing
separately states the sales price of special printing aids (at cost or above) on the resales of printing and special printing aids. There is no
collection of sales tax reimbursement on special printing aids sold with nontaxable sales of printed matter. Invoiced items consist only of
printed matter that required the use of a special printing aid (sold with the print job). Other merchandise is rung up on a cash register and not

invoiced. All customers and jobs are essentially homogenous with respect to special printing aids; jobs are bid so that the cost of special
printing aids comprises 4-7% of the total sales price of the job.

Purchase journal shows total second quarter 2001 special printing aids purchases of $15,722.15. XYZ Printing generally purchases
special printing aids for resale, however, they did not provide a resale certificate to one vendor. Purchases from that vendor in second
quarter 2001 were $1,437.15 or $1,340 ex-tax ($97.15 tax). Total purchases ex-tax equal $15,628.00 ($15,722.15 - $97.15).
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